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Re: Matter No. 05-1911 (June 12,2008 hearing regarding early termination fees)

Dear Ms. Dortch,

The Minnesota Office o~ Attorney General submits the following written comments to
the Federal Communications Connnission ("FCC") in connection with the FCC's public hearing
on early tennination fees ('IETFs~), currently scheduled for June 12, 2008.

We understand that one orthe topics that may be addressed at this hearing is a regulatory
proposal from a wireless carrier. relating to ETF charges. Although we are not privy to this
proposal, it has been reported it includes terms that would grant wireless carriers immunity from
state consumer protection I regulation and related pending lawsuits. See
http://www.msnbc.msn.comlidl247555451. We oppose as inconsistent with the Communications
Act and detrimental to the publi<r interest any proposed rule that would preempt state consumer
protection laws, regulations, and/Or regulatory activity.

Although states are pr$npted from specifically regulating the 14rates" charged by
wireless service providers, the FCC never has taken the position that wireless providers are
exempt from state consumer ptotection laws designed to safeguard the public from unfair
contract and billing practices and: other commercial activity. Indeed, the Commission previously
rejected this position. See In the Matter of Southwestern Bell Mobile Sys.. Inc.. 14 F.e.C.R.
19898, 19908, 1999 WL 1062835 (Nov. 24, 1999) ("We do not agree ... that state contract or
consumer fraud laws relating to'the disclosure of rates and rate practices have generally been
preempted with respect to [wire~IeSS carriers]. Such preemption by Section 332(c)(3)(A) is not
supported by its language or legi~lative history.").

Any proposed rule that would preempt states from regulating wireless carriers would
itself be precluded by the Communications Act. Under the Act, states are expTe$sly allowed to
regulate other "terms and conditions" of wireless service, 47 U.S.C. § 332 (c)(3)(A) (2008),
which specifically include matters such as CUstomer billing information and practices, billing
disputes, consumer protection! matters, facilities siting issues (e.g.• zoning), transfers of
control, the bundling of servicet and equipment, the requirement that carriers make capacity
available on a wholesale basis and such other matters that fall within a state's lawful
authority. Cel/co Partnership v. Hatch, 431 F.3d 1077, 1080 (8th Cir. 2005) (citing H.R.Rep.
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No. 103-111, at 261 (1993), reprinted in 1993 U.S.C.C.A.N. 378, 588); accord, Southwestern
Bell Mobile Sys., 14 F.e.C.R. at 119908.

The states have a strong interest in protecting consumers of wireless services. For
example, thirty-two (32) states ~tered into joint agreements with several carriers relating to the
consumer protection laws of thQse states. See Exhibits A-C (attached). Moreover, other states
have taken separate regulatory ~ction with respect to the wireless industry. For example, in
September of 2007, the Minn~ota Office of Attorney General filed a consumer protection
lawsuit against Sprint Nextel, a1Jeging that Sprint Nextel violated Minnesota's Consumer Fraud
Act and Deceptive Trade Practjices Act by entering consumers into wireless contracts or by
extending their contracts without obtaining meaningful consent from the impacted consumers.
See Exhibit D. In November M2007, the California Office of Attorney General reached a
stipulated consent judgment with AT&T Mobility, which provided for monetary and injunctive
relief in connection with that cdmpany's billing practices and required certain disclosures. See
Exhibit E. Moreover, in Feb~ of 2008, the Florida Office of Attorney General entered into
an agreement with AT&T Mob~lity. which called for certain disclosures and other measures in
col'Ulection with third-party moIjile content purchases and required the company to issue credits
and refunds to consumers for un~uthorized charges. See Exhibit F.

I

Any federal rule that w~uld purport to preempt states' rights to apply such consumer
protection laws to wireless catriers would prejudice the public interest. Preempting state
consumer protection regulation !would do nothing to enhance the FCC's ability to regulate the
wireless industryt but simply pre~ent states from taking basic measures to protect the public.

We hope the FCC will Consider these comments in connection with the June 12,2008
hearing. In the meantime, please feel free to contact our office if there is any additional
infonnation that we might be ~ble to provide that would be helpful to the Commission in
considering the above commentsi.

Sincerely,

~·C;:r~
LORI SWANSON
Attomey General

AG: 112256843-vl



IN THE MATTER OF

CINGULAR WIRELESS LLC

)
)
)

ASSURANCE OF VOLUNTARY COMPLIANCE

1. This Assurance ofVohmtaJiy Compliancel ("Assurance") is entered into by the

Attorneys General2 (collectively, 'lAttorneys General") ofthe States of Alabama, Arkansas,

Colorado, Delaware, Georgia, Hawaii, Idaho, Illinois, Iowa, Kansas, Maine, Maryland,
I

Massachusetts, Michigan, Mississippi, Montana, Nebraska, Nevada, New Hampshire, New

Jersey, New Mexico, North CaroliJlla, North Dakota, Ohio, Oklahoma, Oregon, South Dakota,

Tennessee, Texas, Virginia, Wisconsin and .wyoming (collectively~ "Participating States"), and

Respondent Cingular Wireless LLC.

2. Cingular Wireless LLC is a limited liability company organized under the laws of the

State of Delaware, with its principal place -ofbusiness at 5565 Glenridge Connector, Atlanta,

Georgia 30342 ("Carrier")."Cin~arWireless" is the assumed narre by which Carrier does

business in the Participlting Statesl

BACKGROUND

I This Assurance of VoluntfY Compliance shall, for all necessary purposes, also be
considered an Assurance of Discontinuance. .

i
i

2 Of the states listed,·Goorg~a is represented by the Administrator of the Fair Business
Practices Act, who is statutorily authorized to undertake consumer protection functions for the
State of Georgia, including acceptakce of Assurances of Voluntary Compliance. Hawaii is not
represe~ted by its Attom~y ~ener~. Hawaii is represented by its Office ofConsume~ .. .
Protection, an agency wInch IS nottpart of the state Attorney General's Office, but WhICh IS
statutorily authorized to undertake bonsumer protection functions, including legal representation
of the State of Hawaii Tennessee is represented by the Attorney General, but the Tennessee
Attorney General's Office enters i~to this Assurance in conjunction with the Tennessee Division
of Consumer Affairs. For simplicitr purposes, the entire group will be refe;rred to as the
"Attorneys General."

EXHIBIT

I Ii



3. This Assurance follows an inquiry by the Attorneys General and communications

between the Attorneys General and Carner as to whether representations by Carrier in certain of
I

its consumer advertising material$, including but not limited to, television advertising, print

advertising, radi<;> advertising, Int~rnet websites, brochures and other consumer handouts, and

billboards regarding its Wireless voice service and associated data corrnnunicaclons ,services

violate the consumer protection ~d trade practice statutes listed herein at footnote 3 and/or the

regulations promulgated pursuant! to the satre (collectively, "Consumer Statutes,,).3

4. Carrier provides wireless voice and data communications services and is licensed by the'

Federal Communications Commission ("FCC") to provide wireless telephone service. Carrier

3Alabama Deceptive Trad~ Practices Act, Alabama Code 1975 § 8-19- I, et seq.;
Atkansas Code Ann. § 4-88-101 et s'eq.; Colorado Consumer Protection Act, § 6-1-101, et seq.,

. I
C.R.S. (2003); 6 Delaware Code § 2511 et. seq; Georgia Fair Business Practices Act of 1975,

'L '
O.C.G.A. 10-1-390, et seq.; Hawa~i Rev. Stat. § 480-2 and § 487-5(6); Idaho Code §48-601 et
seq.; Illinois Consumer Fraud and:Deceptive Business Practices Act, 815 ILCS § 505/1 et seq.;
Illinois Uniform Deceptive Trade Practices Act, § 815 ILCS 510/1, et seq.; Iowa Consumer .
Fraud Act, Iowa Code §714.l6; Kjrnsas Consumer Protection Act, K.~.A. 50-623 et seq.; Maine
Unfair Trade Practices Act, 5 M.Rl,S.A. § 205-Aet seq.; Maryland Consumer Protection Act,
Maryland Commercial Law Code knnotated § 13-101 et seq.; Massachusetts Consurrer
Protection Act M.G.L. c. 93A§§I~II; Michigan Consumer Protection Act, M.C.L. 445.901 et
seq., M.S.A. 19.418 (I) et seq. (l1:~); Mississippi Consumer Protection Act, Miss. Co~e Ann.
§§ 75-24-1 (Rev. 2000); Montana~vlCA 30-14-101 et seq; Nebraska Consumer ProtectIOn Act,
Neb. Rev. Stat. §§59-1601 et seq. and the Uniform Deceptive Trade Practices Act, Neb. Rev. .
Stat. §§87-301 et seq. (1994); Ne~adaDeceptive Trade Practices Ac~ Nevada Revised Statutes

I ' .

598.0903 to 598.0999; New Hampshire Rev. Stat. Ann. 358-A; New Jersey Consumer Fraud
Act, NJ.S.A. 56:8-1 et seq.; New Mexico Unfair Trade Practices Act, NMSA §57-12-1 et seq..
(1978); North Caroliria Unfair and! Deceptive Trade Practices Act, N.C.G.S. §75-1.1, et. seq.;
North Dakota Century Code (NDdC) Sections 51-15-01, et seq.; Ohio Consumer Sales Practices
Act, R.c. § 1345.01 et seq.; Oklahpma Consumer Protection Act 15 O.S. §§751 et seq.; Oregon
Unlawful Trade Practices Act, ORS 646.605 et seq.; South Dakota Deceptive Trade Practices
Act, SDCL Ch.,37-24; Tennessee Consumer Protection Act, Tenn. Code Ann. § 47-18-101 et
seq.; Texas Deceptive Trade Prac~ces and Consumer Protection ACt, Tex. Bus. and Com. Code §
17.41 e~ seq'-, ~West 1993); The vtginia Consumer Protection :,-ct, Va. Code Sectio~ 59.1-196 et
seq.; WISCOnSIn Statutes §§100.l8P) and 100.207; and Wyommg Consumer ProtectIon Act,
Wyo. Stat. Ann. §§ 40-12-101 et. ~eq (2003) .
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supplements its FCC licensed areas with contractual roaming agreements that it has entered into

with third party wirele~ companies.

5. Carrier runs advertisingfof its wireless voice and data communications services in

different media in many states. Certain of its advertising materials promote different wireless

service pricing plans offered in different parts of the country.

6. Carrier distributes advertising materials to Consumers in retail outlets in many states.

These materials explain the company's wireless service pricing plans and wireless voice and data

communications services.

7. Carrier believes that it is, and at all times has been, in compliance with the Consumer

Statutes. Carrier further believes that its advertising materials always have been accurate and

complete and always have disclosed aU necessary material information, including all material

limitations in Carrier's wireless service and all material rate information, clearly and

conspicuously. As a matter of corporate policy, Carrier believes it always has adhered, and

I .
continues to adhere, to pro-individiual conSUIrnr and pro-business consumer business practices

I

and follows the highest ethical sJdards, which constitute best practices in the wireless industry.

I
8. Carrier believes it has cooAerated fully with the Attorneys General throughout their

inquiry. Although Carrier denies ~ has engaged in unlawful or otherwise inappropriate business

practices, Carrier agrees to this Assurance so that this matter may be resolved amicably, without

further cost or inconvenience to th~ Participating States, their citizens or Carrier, and to avoid the

I

cost and inconvenience to Carrier ~hat will resuh if the Participating States subject Carrier to

different advertising and business tequiremmts in each Participating State.

I
TERMS OF ASSURANCE

I

I
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A. Definitions

For purposes of this Assurance, the following definitions shall awly:

9. A statement is "clear and conspicuous" ifit is disclosed in such size, color, contrast,

,
location, duration, and/or audibility that it is readily noticeable, readable, and understandable. A

statement may not contradict or be inconsistmt with any other infoImation with which it is

presented. If a statement modifies or is necessary to prevent other infonnation from being

misleading or deceptive, then the statement must be presented in proximity to that information,

in a manner that is readily noticeable, readable, and understandable, and not obscured in any

manner. 'In addition:

a. A radio disclosure ,nust be delivered in a volume, cadence and location

sufficient for a consumer to hear and comprehend it;

b. A television disclosure must (i) appear in video in a type size, shade and

location, and remain on the screen for a sufficient duration, for a consumer to readI . .

and comprehend it, and/or l(ii) be delivered in audio in a volume, cadence and

. I
location sufficient fur a consumer to hear ani comprehend it;

I

c. A print or Internet ¢lisclosure must appear in a type size, contrast and
I

location sufficient fur a co~sumer to read and comprehend it.

mobile radio service provider.

10. "Wireless Service" means by basic voice wireless service offered by a commercial
• I

I

II. "Enhanced Feature" mean~ any communications service associated with Wireless
I

. I
Service, including without limitation paging, voice mail, wireless Internet, text messaging and

I
personal infonnation services.
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12. "Consumer" means an individual or business, as defined by and in accordance with a

Participating State's Consumer Statute, residing in a Participating State.

13. "Sales Transaction" means. a transaction in which (i) a Consumer who is not a current

customer ofCarrierpll'chases anp enters in a contract for Wireless Service from Carrier, or (ii) a

Consumer who is a current customer of Carrier renews or extends his or her contract for a fixed

term, or changes Wireless Service rate plans, without regard to whether the rate plan change

results in a new fixed term. For Rurposes of this Assurance, "fixed term" refers to a Wireless

i

Service contract with a term of gr¢ater than one month.

14. "Telephone Sales Representative" means anyone who rriakes any representations to any

Consumer via a telephone conversation regarding Carrier's Wireless Service for the purpose of

inducing the Consumer to enter into a Sales Transaction with Carrier, without regard to whe~r

the telephone conversation origin~.lly began as a customer service or billing inquiry.

15. "Agent" means one or mo~e persons, a corporation, a partnership, or other entity as the

case may be, who enters into or h~s a relationship with Carrier where it sells Carrier's services on

behalf ofCarrier, and any sub-contractor, employee, servant, Affiliate or agent of said party.

16. "Affiliate" means a person, association, partnership, corporation or joint-stock company,

trust, or other business entity that ~s controlled by Carrier by virtue of its ownership or voting

interest.

B. Disclosure of Material Rates and Terms During a Sales Transaction

17. Carrier shall during a Sales: Transaction or sale of an Enhanced Feature disclose clearly

and conspicuously to Consumers aU material terms and conditions of the offer to be purchased.

18. Carrier will implement pro¢edures to provide to Consumers during a Sales Transaction

5



clear and conspicuous disclosures of, at a minimum, the following rates and terms of its Wireless

Service rate plans and any Enhanced Features to be purchased, if applicable:

a. rate plan area;

b. recurring montMy seIVice charges;

c.number of peak and off-peak minutes;

d. hours when peak and off-peak minutes apply;

e. charge for overtime or excess minutes above allowance;

f. charge for long distance minutes;

g. charge for off-network or roaming minutes;

h. minimum contract term;

1. early tennination fee;

J. activation and/or other mandatory service initiation fees;

k. material terms ofits cancellation and return policy and any applicable

charges;

I. the fact that monthly taxes, surcharges, and other fees apply, including a

listing of the name ortype and amount (or, if applicable, a percentage formula as

of a stated effective date) of any monthly discretionary charges that are generally

. assessed by Carrier on Consumers in a uniform dollar amount or percentage

without regard to locale. For additional monlhly discretionary charges that are

assessed by Carrier on Consumers with regard to 10cale,Carrier shall clearly and

conspicuously disclose that additional monthly fees will apply, depending on the

customer's locale, and disqlose the full possible range of total amounts (or
I
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percentage) or the maximum possible total amount (or percentage)"of such

additional monthly discretionary charges.

m. for a promotional price, the disclosures required by paragraph 34 ofthis

Assurance; and

n. for a free to pay conversion, the disclosures required by paragraph 23 of

this Assurance.

19. Where a Sales Transaction occurs at Carrier's retail location, Carrier will implement

procedures to provide Consumers withprinted materials that Consumers may take and that

contain clear and conspicuous disclosures of the information required to be disclosed by

paragraph 18 of thisA.~urance. If at least three years after the Compliance Date, Carrier has

developed alternative procedures for providing Consumers with clear and conspicuous

disclosures of the information required to be disclosed by paragraph 18 of this Assurance, and

the alternative procedures proposed are reasonably designed to he at least as effective in the

aggregate in providing clear and conspicuous disclosures of the information required to be

disclosed by this paragraph of this Assurance, then Carrier may substitute those alternative

procedures after providing at least 60 days advance notice to the Attom:y General ofTennessee

explaining the alternative procedures.

20. Where a Sales Transaction occurs vi~ Carrier's website, Carrier will provide to

Consumers clear and conspicuous disclosures of the information required to be disclosed by

paragrap~ 18 of this Assurance, including, but not limited to, a clear and conspicuous disclamre

of such information before any click-through or other mechanism of acceptance required for a

Consumer to accept Carrier's cont!ract terms and conditions. These disclosures shall be in

7



electronic format that Consumers may print.

21. During a Sales Transaction that occurs during a telephone conversation between Carrier

and a Consumer, and such sales technique is not prohibited under state law~ Carrier shall instn.ct

its Telephone Sales Representatives to make the disclosures required by paragraph 18 of this

Assurance clearly and conspicuously and orally.

22. Where a Sales Transaction occurs during a telephone conversation between Carrier and a

Consumer, Carrier will implemeIit procedures to send within five (5) business days following the

telephone conversation with a Consumer who does not have an existing relationship with Carrier

and who purchases and enters into a contract for Wireless Service from Carrier, and within ten

(l0) business days following the telephone conversation with a Consumer who is an existing

customer of Carrier and who renews or extends his or her Wireless Service contract for a fixed

term, or changes Wireless Service rate plans, resulting in a new fixed term, written materials

containing clear and conspicuous disclosures of the information required to be disclosed by

paragraph 18 of this A&5urance. If at least three years after the Compliance Date, Carrier has

developed alternative procedures for providing Consumers with clear ~nd conspicuous

disclosures of the information req~ired to be disclosed by this paragraph of this Assurance, and

the alternative procedures proposed are reasonably designed to be at least as effective in the

aggregate in providing clear and conspicuous disclosures of the information required to be

disclosed by this paragraph of this Assurance, then Carrier may substitute those alternative

procedures after providing at least 60 days advance notice to the Attorney General of Tennessee

explaining the alternative procedures.

23. A "free to pay conversion" means, in an offer or agreement to sell or proVide any goods
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or services, a provision under which a Consumer receives a product or service for free for an

initial period and will incur an obligation to pay for the product or service if the Consumer does

not take affirmative action to cancel before the end of the initial period. If Carrier offers any part

of its Wireless Service or any Erthanced Service as a free to pay conversion, Carrier shall

disclose, before the Consumer iS'bound by a contract with Carrier, the material terms and

conditions of the free to pay conversion clearly and conspicuously, including, if applicable:

a. The fact that the ConSl.nler must cancel the free to pay conversion in order

to avoid being charged;

b. The date or deadline and method by which the Consumer must cancel to

.avoid being charged; and

c. The cost of ttIe good or service after the expiration of the free to pay

conversion.

c. Coverage

24. Carrier shall not misrepresent in its marketitig and adv~rtisingmaterials that there is

greater geographic service coverage a,:ailable fur its Wireless Service than actually exists.

25. When representing in its advertising and/or marketing materials that its coverage is

"nationwide," "national," "coast-to-coast," or when using words of similar import to represent its

coverage, Carrier shall disclose clearly and conspicuously the following conditions and .

limitations on such term:

a. whether the advert,sed late requires the Consumer to be on a particular

wireless carrier's network or networks; and

b. that coverage may not be available in all areas.

9



26. In addition to the disclosures required by Paragraph 25, for a period of at least' three years

following the Compliance Date, when representing in its advertising and/or marketing materials

that its coverage is "nationwide," "national," "coast-to-coast," or when using words of similar

import to represent its coverage, Carrier shall disclose clearly and compicuously in those

advertising and marketing materials the basis for use of the term, which may include the

population number covered by the plan, the number of major metropolitan areas covered by the

plan, or a referral to the applicable coverage map and to the location where that coverage map is

available. Carrier's obligation to clearly and conspicuously disclose the basis of such claim in

its advertising and marketing materials shall continue thereafter if there is any material limitation

to such coverage representation.

27. When advertising the ava~labi1ity of any Enhanced Feature, if such Enhanced Feature is

not available in all areas where Cim"ier'sWireless Service is available, then Carrier shall disclose
, ,

that fact clearly and conspicuously.

28. Carrier shall implement procedures to provide during a Sales Transaction at its retail

locationS, and provide on its website, maps depicting approximate Wireless Service coverage

applicable to the Wireless Servic~ rate planes) being sold. The maps will be at Carrier's retail

locations' in printed materials that; Consum~s may take with them and on Carrier's website as

electronic documents that Consumers may print out. The maps will be generated using

predictive modeling and mapping! techniques commonly used by radio frequency engineers in

the wireless service industry to depict approxirmte outdoorcoverage, l:ased on then-appropriate

signal strength for the applicable wireless technology and signal strength confidence levels lDlder

nomial operating conditions on Carrier's network, factoring in topographical conditions, arid
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subject to variables that impact ~dio service generally. All suchmaps will include a clear and

conspicuous disclosure of material limitations in Wireless Service coverage depiction and

Wireless Service availability. To assist Consumers in making comparisons among carriers,

Carrier will make available to Consumers separate such maps depicting approximate Wireless

Service coverage on a nationwide and regionwide basis as applicable to its Wireless Service rate

plans that are currently offered to: ConsumeIS.

29. Ifat least three years after the Compliance Date, Carrier has developed alternative

procedures for providing Consumers with clear and conspicuous disclosures of the information

required to be disclosed by paragraph 28 of this Assurance, and the alternative procedures

proposed are reasonably designed to be at least as effective in the aggregate in providing clear

and conspicuous disclooures of the information required to be disclosed by paragraph 28 ofthis

Assurance, then Carrier may substitute those alternative procedures after providing at least 60

days advance notice to the Attorney General of Tennessee explaining t~ alternative procedures.

30. Carrier will request to exchange coverage maps based upon the above cD.teria with its

roaming partners, so as to allow the roaming partners to incorporate the same into their own

maps as necessary. To the extenfCarrier is unable to obtain such maps from a roaming partner,

Carrier may rely upon publicly or commercially available coverage information in creating its

own maps.

D. Cancellation Period for New Wireless Service

31. When a Consumer initiates service with Carrier:

a. The Consumer will be informed of and given a period ofnot less than 14

days after activation to tryout the service. Carrier will not impose any early

II



termination fee if the Consumer cancels service within the 14-dayperiod, and will

refund any activation or other non-usage based fee charged to the Consumer if the

Consumer cancels service within three days (not including national holidays) after

activation, provided in each case that the ConSlUIler complies in full with

applicable return and/or exchange policies. Ifthe Consumer will be responsible

for any charges or fees for: use of the service during the 14-day period, Carrier

will clearly and conspicuously disclose this fact during the Sales Transaction.

Any charge for airtime and charges based on usage must be based on actual usage

(which may, if applicable, be calculated by prorating, either based.on portion of

month or billing cycle or based on the amount of minutes used in the applicable

"bucket" of minutes). If any fees were waived during the Sales Transaction or at

any time prior to cancellation,. these fees may not be charged when the Consumer

cancels during the 14-dayperiod.

. b. The Carrier's obligations under paragraph 31(a) shall expire in a

Participating State 3 years flfter th~ Compliance Date, proVided that Carrier has

not been adjudged by a court, or where applicable, administrative agency, of

competent jurisdiction in the Participating State to be in material violation ofthis

Assurance. If prior to 3 yea,rs after the Compliance Date, Carrier is adjudged by a

court, or where applicable, administrative agency, of competent jurisdiction in a

Participating State to have materially violated this Assurance, Carrier shall

continue to be subject to the obligations under paragraph 31(a) in the

Participating State until the! later of December 31, 2009 or three years from the
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date of the last adjudication of a violation unless the operative adjudication is

reversed by the highest appellate court that addresses the matter. This paragraph

.is in addition to all other remedies available to any Participating State in law and

eq:uity.

c. If Carrier changes its return policy, it shall provide advance notice with a

description of the changes to the Attorney General of Tennessee and it shall

clearly and conspicuously disclose its new retmn policy to Consumers prior to

having Consumers enter into a Sales Transaction.

E. Advertising

32. Carrier shall not misrepresent, expressly or by implication, any term or condition of any

of its products or services, inchiding, but not limited to, cost.

33. In advertising materials stflting prices for Wireless Service and/or Wireless Service

devices, Carrier will disclose clearly and conspicuously all material terms and conditions

associated with the stated price, pursuant to applicable law.

34. When advertising a promotional price or free offer for its Wireless Service or Enhanced

Features, Carrier will clearly and conspicuously disclose material terms and conditions related to

the promotional price, including, as applicable and in close proximity to the promotional price or

free offer, any minimum term of service required to obtain that promotional price oc free offer

and the price after the promotional price or free offer expires within the minimum term.

35.' When advertising a-"free" Wireless ServIce device, Carrier will clearly and

conspicuously disclose, in close pJi'oximity to the word "free," any material limitation on the

word "free," including, if applicali>le: (a) the price of any Wireless Service device required to be

13



purchased to obtain the "free" Wireless Service device; and (b) any minimum term of Wireless

Service required to obtain the "free" Wireless Service device.

F. Disclosures' of Taxes and Surchaq~es on Consumer Bills

36. On Consumers' bills, Carrier will

a. separate (i) taxes, fees, and other charges that Carrier is required to colloct

directly from Consumers and remit to federal, state, or local governments, or to

third parties authorized by such governments, for the administration of

government programs, from (ii) monthly charges for Wireless Service and/or

Enhanced Features and all other discretionary charges (including, ~ut not limi,ted

to, Universal Service Fund fees), except when such taxes, fees, and other ~harges

are bundled in a single rate with the monthly charges for Wireless Service and/or

Enhanced Features and all other discretionary charges; and

b. not represent, expressly or by implication, that discretionary cost recovery

fees are taxes.

G. Consumer Inquiries and Complaints

37. Carrier will provide information about how Consumers can contact Carrier in writing, by

toll-free telephone number or otherwise with any inquiries or complaints, and this information

will be included, at a minimum, o~ all billing. statements, iIi ~ritten responses to Consumer

.inquiries and on Carriers website; Carrier will also make such contact information availliJle,

upon request, to any Consumer calling Carrier's customer service department.

38. Carrier shall respond within a reasonable time and in good faith to all consumer

complaints or requesls for adjustments received by Carrierwith respect to the matters set furth in
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this Assurance on an individual basis.

H. Compliance Procedures

39. Carrier shall develop and implement compliance procedures reasonably designed to

ensure compliance by Carrier with the obligations contained in this Assurance. With respect to

its Agents, Carrier shall (a) notify its Agents of the relevant provisions of this Assurance; (b)

ensure that all advertisements provided by Carrier to its Agents for their use in the marketing and

sale of Carrier's Wireless Service are in conformity with the tenns of this Assurance; and (c) not

direct its Agents to take any action or implerrent any practice that is in contravention of this

Assurance.

I. General Provisions

40. Carrier agrees to pay a total of $1 ,666,667.00 to the Attorneys General no later than

fifteen (15) days after the effective date of this Assurance for attorneys fees or investigative

costs, for consumer education, litigation or local consumer aid funds, or for public protection or

consumer protection purposes, as allowed by each Participating State's law at the discretion of

each Participating State's Attorney Genera1.4

41. All court costs associated with this Assurance and its entry and approval shall be borne

by Carrier and are included within the payment outlined· in paragraph 40 of this Assurance. No

4 With respect to Arkansas; the funds shall be deposited in the consumer education and
enforcement fund maintained by the Attorney General and shall be held in trust for uses directly
related to the Attorney General's consumer protection efforts. With respect to Colorado, such
funds, including interest thereon, shall be held by the Colorado Attorney General in trust to be
used, first, for actual costs and attqrney fees incurred by the Colorado Attorney General in this
matter and, second, for consumer 'education and for consumer fraud and/or antitrust enforcement
.efforts. In Massachuretts, $100,000 of the funds shall be used to reimburse the Commonwealth
of Massachusetts for fees and costs and the remainder shall be shall be deposited into the Local
Consumer Aid Fund pursuant to M.G.L.c. 12, § ItG.
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costs shall be imposed on any Participating State. Further, no discretionary costs shall be

imposed on any Participating State.

42. Carrier is entering into this Assurance solely for the purposes of settlement. Nothing

contained in this Assumnce may: be 'taken as or construed to be an admission by Carrier or as

evidence supporting any of the allegations raised by the Attorneys General, any matter of fact or

law, any violation of state or federal law, or any other liability or wrongdoing whatsoever,

including without limitation an admission by Carrier that any of its business practices are or have

been unfair'or deceptive, or violate or have violated any of the Consumer Statutes of any of the

Participating States, all of which Carrier expressly denies.

43. Further, to the extent that any changes in Carrier's business, advertising"materials, and/or

advertising practices are made to 'aChieve or facilitate conformance to the terms of this

Assurance, such changes shall not constitute any form ofevidence oc admission by Carrier,

explicit or implicit, of wrongdoin~or failure to comply with any federal or state statl,lte or

regulation or the common law.

44. There is no private right of action, explicit or implicit, created by this Assurance to

enforce its terms; however, nothing in this Assurance shall be construed as a waiver of any

Consumer's c1airm.

45. The subject matter of this Assurance is the issues covered by paragraphs 9 through 39 of

this Assurance and Carrier's advertising materials and billing practices for its Wireless Service

and Enhanced Features.related to the issues covered by paragraphs 9 through 39 of this

Assurance. The Attorneys General acknowledge that execution of this Assurance constitutes a

complete settlement and release by the Participating States of all civil claims, causes of action,
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damages, fines, costs, and penalties that were asserted or could have been asserted by the

Attorneys General, either individually or collectively, on or prior to the effective date of this

Assurance against Carrier, and/orany of its Affiliates, successors, employees, shareholders,

officers, directors, Agents (but solely as to said Agents· actions at the direction of Carrier),

and/or assigns relating to or based on the subject matter of this Assurance, pursuant to any

consumer protection statutes or regulations reasonably construed to address marketing, sales or

billing practices that the Attorneys General are,authorized to enforce, including without

limitation the Consumer Statutes set forth in footnote 3 of this Assurance and the regulations

promulgated pursuant to such Consumer Statutes, but not including any statutes or regulations

not reasonably construed to address marketing, sales or billing practices (including without

limitation consumer credit codes, debt collection, antitrust laws, environmental laws and tax

laws).

46. This Assurance shall be go:vemed by the laws ofthe Participating States and is subject to

court approval in those Participating States whose procedures require court approval. By

entering into this Assurance, Carrier and the Attorneys General agree to all such court approvals,

provided that there are no modific,ations to tre terms of tl)is Assurance without the express

written consent of Carrier and the Attorneys General. This Assurance does not constitute an

admission by Carrier of any Participating State's jurisdiction over it other than with respect to

this Assurance, and does not alter any Participating State's jurisdiction over it.

47. Carrier represents that it has fully read and understood this Assurance, that it understands

the legal consequences involved in: signing this Assurance, and that trere are no other

representations or agreements betWeen Carrier and the Attorneys General not stated, in writing
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herein.

48. Carrier represents and warrants that it is represented by legal counsel, that it is fully

advised of its legal rights in this matter and that the person signing below is fully authorized to

act on its behalf.

49. This Assurance shall bind Carrier and shall be biming on any and all of its Affiliates,

successors, employees, shareholders, officers,directors, and assigns.

50. Carrier shall provide a copy of this Assurance and an accurate summary of the material

terms of this Assurance to its senior executive officers who have managerial responsibility for

the matters subject to this Assurance.

51. This Assurance shall be effective on July 21, 2004 (the "Effective Date"), but only so

long as it has been signed by an authorized representative of Carrier am by authorized

representatives of every Participating State, unless such condition expressly has been waived in

whole or in part by Carrier. Unless provided otherwise in this Assurance, Carrier shall comply

with the terms of this Assurance beginning one hundred twenty (120) days following the

Effective Date (but one hundred eighty (180) days with respect to paragraphs 20, 22 and 36), or

such later date or dates as Carrier and the Attorneys General otherwise may agree (the

"Compliance Date"). In the event Carrier acquires or merges with another wireless carrier that is

not subject to the terms of an assurance of voluntary compliance that is substantially similar to

this Assurance, the Compliance Date shall be not less than nine months from the date of the

closing ofsuch merger or acquisition to bring the a~quired operations into compliance with the

terms hereof, provided, however, that (a) Carrier shall not unduly delay effecting compliance

with any provisions ofthis AssuraQ,ce that can reasonably be completed prior to the end of such
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period; and (b) if Carrier makes a good faith showing that it is not commercially feasible to

complete such compliance within such period, and requests an extension thereto, the Attorneys

General shall not unreasonably withhold consent to such an extension of such period, provided

that, and so long as, Carrier continues to work diligently toward completion of such efforts.

52. This Assurance contains the entire agreement between Carrier and the Attorneys General.

Except as otherwise provided herein, this Assurance shall be modified as to any Participating

State and/or Carrier only by a written instrument signed by or onbehalfofthe Attorney General

of that Participating State and signed by or on behalfof Carrier. Carrier under~tands that in

some Participating States court approval of any modification will be necessary. Carrier and the

Attorneys General for such Participating States agree to use their best efforts to obtain such court

approval.

53. Neither Carrier nor anyone acting on its behalf shall state or imply or cause to be stated
. .

or implied that a Participating State, an Attorney General, or any governmental unit of a

Participating State has approved, sanctioned, or authorized any practice, act, advertising

material, or conduct of Carrier.

54. Nothing in this Assurance shall be construed as a waiver of or limitation on Carrier's

right to defend itself from or to make agreerrents in any private 'individual or class fiction, State,

or federal claim, suitor proceedi~relating to the existence, subject matter or terms of this

Assurance.

55. Nothing contained in this Assurance shall be construed to deprive any Consumer or other

person or entitY ofany private right under the law.

56. The titles and headers to each section of this Assurance are for convenience purposes
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only and are not intended by Carrier or the Attorreys General to lend meaning to the actual

terms of this Assurance.

57. This Assurance shall not be construed against the "drafter" because both Carrier and the

Attorneys General participated in the drafting of this A~surance.

58. Nothing in this Assurance shall limit an Attorney General's right to obtain information,

documents, or testimony from Carrier pursuant to any state or federal law or regulation.

59. If any clause, provision or section of this Assurance shall, for any reason, be held illegal:

invalid or unenforceable, such illegality, invalidity or unenforceability shall not affect any other

clause, provision or section of this:Assurance, and this Assurance shallbe construed and

enforced as if such illegal, invalid or unenforceable clause, section or provision had not been

contained herein.

60. Carrier will not participate directly or indirectly in the formation of a separate entity or

corporation for the purpose of engaging in acts prohibited in this Assurance or that would

otherwise circumvent any part of this Assurance or the spirit or purposes of this Assurance.

61. Nothing in this Assurm;e &haU be construed to waive any claims of sovereign immunity

that a Participating State may have; in any action or proceeding.

62. Nothing in this Assurance shall be construed as relieving Carrier of its obligation to

comply with all'state and federal laws and regulations, nor shall any of the terms of this

Assurance be· deemed to grant Carnier permission to engage in any acts or practices prohibited by

such laws and regulations.

63. As consideration for the relief agreed to herein, if the Attorney General of a Participating

State determines that Carrier has failed to comply with any of the tertl1') of this Assurance, am if
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in the Attorney General's sole discretion the failure to comply does not threaten the health or

safety of the citizens of the Participating State, the Attorney General will notify Carrier in

writing of such failure to comply imd Carrier shall then have ten (10) business days from receipt

of such written notice to provide a good faith written response to the Attorney'General's

determination. The response shall include an affidavit containing, at a minimum, either:

a. A statement explaining why Carrier believes it is in full compliance with

the Assurance; or

b. A detailed explanation of how the alleged violation(s) occurred; and

1. A statement that the alleged breach has been cured and how; or

ii. A statement that the alleged breach cannot be reasonably cured within ten

(10) days from receipt of the notice, but (1) Carrier has begun to take corrective

action.to cure the alleged breach; (2) Carrier is pursuing such corrective action

withreasonable and due diligence; and (3) Carrier has provided the Attorney

General with a detailed and reasonable time table for curing the alleged breach.

64. Nothing herein shall prevent the Attorney General from agreeing in writing to provide

Carrier with additional time beyoJild the ten (10) business day period to respond to the notice.

65. Nothing herein shall be construed to exonerate any contempt or failure to comply with

any provision of this Assurance after the date of its entry, to compromise the authority of the

Attorney General to initiate a proceeding for any contempt or other sanctions for failure to

comply, or to compromise the authority ofthe court to punish as cootempt any violation of this

Assurance. Further, nothing in th(s subsection shall be construed to limit the authorityof the

Attorney General to protect the interests of the.Participating State or the people of the
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Participating State.

66. The Participating States represent that they will seek enforcement of the provisions of

this Assurance with dueregard for fairness.

67. In the event that any statute or regulation pertaining to the subject matter of this

Assurance is modified, enacted, promulgated or interpreted by the Federal government or any

Federal agency, such as the FCC, and a court of competent jurisdiction holds that such statute or

regulation is in conflict with any provision ofthis Assurance, Carrier may comply with such

statute or regulation, and such action shall constitute compliance with the counterpart provision .

of this Assurance, Carrier shall provide advance written notice to the Attorney General of

Tennessee of the inconsistent proVision of the statute or regulation with which Carrier intends to

comply under this paragraph 67, and ofthe counterpart provision ofthis Assurance which is in

conflict with the statute or regulation.

68. In the event that any statute or regulation pertaining to the subject matter of this

Assurance is modified, enacted, promulgated or interpreted by a Participating State such that the

statute or regulation is in conflict with any provision of this Assuran;e and suqh that Carrier

cannot comply with both the statUte or regulation and the provision ofthis Assurance, Carrier

may compiywith such statute or regulation, and such aCtion shall constitute compliance with the

counterpart provision of this Assurance. Carrier shall provide advance written notice to both the

Attorney General ofTennessee and the Attorney General of the Participating State, of the

inconsistent provision of the statute or re~lation with which Carrier intends to comply unrer

this paragraph 68, and of the counterpart provision of this Assurance which is in conflict with the

statute or regulation.

22



J. Modification of Certain Operational Provisions

69. To seek a modification of this Assurance for any reason other than that provided for in

paragraphs 67 or 68 of this Assurance, Carrier shall send a written request for modification to the

Attorney General of Tennessee on behalf ofthe Participating States. The Participating States

shall give such petition reasonable consideration and shall respond to Carrier within 30 days of

receiving such request. At the conclusion of this 30 day period, Carrier reserves all rights to

pursue any legal or equitable remedies that may be available to it.
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By:
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By:
Geoffrey G. Why, BBO #641267
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One Ashburton Place
Boston, MA 02108
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IN THE MATTER OF

SPRINT SPECTRUM, L.P.

)
)
)

ASSURANCE OF VOLUNTARY COMPLIANCE

1. This Assurance ofVoluritary Compliance' ("Assurance") is entered into by the

Attorneys General2 (collectively, "Attorneys General") of the States of Alabama, Arkansas,

Colorado, Delaware, Georgia, Hawaii, Idaho, Illinois, Iowa, Kansas, Maine, Maryland,

Massachusetts, Michigan, Missi~sippi, Montana, Nebraska, Nevada, New Hampshire, New

Jersey, New Mexico, North Carolina, North Dakota, Ohio, Oklahoma, Oregon, South Dakota,

Tennessee, Texas, Virginia, Wisconsin and Wyoming (collectively, "Participating States"), and

Respondent Sprint/Sprint PCS.

2. Sprint Spectrum, L.P. is a limited partnership organized under the laws of the State of

Delaware, with its principal place ofbusiness at 6200 Sprint Parkway, Overland Park, Kansas

66251 ("Carrier"). "Sprint" and "Sprint PCS" is the assumed names by which Carrier does

business in the Participating Stat~s.

BACKGROUND

I This Assurance of Voluntary Compliance shall, for all necessary purposes, also be
considered an Assurance of Disc<>ntinuance.

2 Of the states listed, Georgia is represented by the Administrator of 1he Fair Business
Practices Act, who is statutorily authorized to undertake consumer protection functions for the
State of Georgia, including accep~ce of Assurances of Voluntary Compliance. Hawaii is not
represented by its Attorney General. Hawaii is represented by its Office of Consumer
Protection, an agency which is ndt part of the state Attorney General's Office, but which is
statutorily authorized to undertak~ consumer protection functions, including legal representation
of the State of Hawaii Tennessee is represented by the Attorney General, but the Tennessee
Attorney General's Office enters tnto this Assurance in conjunction with the Tennessee Division
Of Consumer Affairs. For simpliciity purposes, the entire group will be referred to as the
"Attorneys General."

EXHIBIT
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3. This Assurance follows an inquiry by the Attorneys General and communications

between the Attorneys General and Carrier as to whether representations by Carrier in certain of

its consumer advertising materials, including but not limited to, television advertising, print

advertising, radio advertising, Internet websites, brochures and other consumer handouts, and

billboards regarding its wireless voice service and associated data communications services

violate the consumer protection and trade practice statutes listed herein at footnote 3 and/or the

regulations promulgated pursuant to the SaIOO (collectively, "Consmner Statutes")?

4. Carrier provides wireless voice and data communications services and is licensed by the

Federal Communications Commission ("FCC") to provide wireless telephone service. Carrier

3 Alabama Deceptive Trade Practices Act, Alabama Code 1975 § 8~19-1, et seq.;
Arkansas Code Ann. § 4-88-101 et seq.; Colorado Consumer Protection Act, § 6-1-101, et seq.,
C.R.S. (2003); 6 Delaware Code § 2511 et. seq; Georgia Fair Business Practices Act of 1975,
O.e.G.A. 10-1-390, et seq.; Hawaii Rev. Stat. § 480-2 and § 487-5(6); Idaho Code § 48-601 et
seq.; Illinois Consumer Fraud and Deceptive Business Practices Act, 815 ILCS § 50511 et seq.;
Illinois Uniform Deceptive Trade Practices Act, § 815 ILCS 510/1, et seq.; Iowa Consumer
Fraud Act, Iowa Code §714.16; Kansas Consumer Protection Act, K.S.A. 50-623 et seq.; Maine
Unfair Trade Practices Act, 5 M.R.S.A. § 205-A et seq.; Maryland Consumer Protection Act,
Maryland Commercial Law Code Annotated § 13-101 et seq.; Massachusetts ConsUlrer
Protection Act M.G.L. c. 93A§§1;-11; Michigan Consumer Protection Act, M.C.L. 445.901 et
seq., M.S.A. 19.418 (1) et seq. (1994); Mississippi Consumer Protection Act, Miss. Code Ann.
§§ 75-24-1 (Rev. 2000); Montana MCA 30-14-101 et seq; Nebraska Consumer Protection Act,
Neb. Rev. Stat. §§59-1601 et seq; and the Uniform Deceptive Trade Practices Act, Neb. Rev.
Stat. §§87-301 et seq. (1994); Nevada Deceptive Trade Practices Act, Nevada Revised Statutes
598.0903 to 598.0999; New Hampshire Rev. Stat. Ann. 358-A; New Jersey Consumer Fraud
Act, NJ.S.A. 56:8-1 et seq.; New Mexico Unfair Trade Practices Act, NMSA §57-12-1 et seq.,
(1978); North Carolina Unfair and Deceptive Trade Practices Act, N.C.G.S. §75-1.1, et. seq.;
North Dakota Century Code (NDCC) Sections 51-15-01, et seq.; Ohio Consumer Sales Practices
Act, R.e. § 1345.01 et seq.; Oklahoma Consumer Protection Act 15 O.S. §§751 et seq.; Oregon
Unlawful Trade Practices Act, DRS 646.605 et seq.; South Dakota Deceptive Trade Practices
Act, SDCL Ch. 37-24; TeIUlesse~ Consumer Protection Act, Tenn. Code Ann. § 47-18-101 et
seq.; Texas Deceptive Trade Practices and Consurrer Protection Act, Tex. Bus. and Com. Code §
17.41 et seq., (West 1993); The Virginia Consumer Protection Act, Va. Code Section 59.1-196 et
seq.; Wisconsin Statutes §§ 100.18(1) and 100.207; and Wyoming Consumer Protection Act,
Wyo. Stat. Ann. §§ 40-12-101 et. seq (2003).
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supplements its FCC licensed areas with contractual roaming agreements that it has entered into

with third party wireless companies.

5. Carrier runs advertising for its wireless voice am data communications services in

different media in many states. Certain of its advertising materials promote different wireless

service pricing plans offered in different parts of the country.

6. Carrier distributes advertising materials to Consumers in retail outlets in many states.

These materials explain the company's wireless service pricing plans and wireless voice and data

communications services.

7. Carrier believes that it is, and at all times has been, in compliance with the Consumer

Statutes. Carrier further believes that its advertising materials always have been accurate and

complete and always have disclosed all necessary material information, including all material

limitations in Carrier's wireless service and all material rate information, clearly and

conspicuously. As a matter of corporate policy, Carrier believes it always has adhered, and

continues to adhere, to pro-indiviUual consutrer and pro-business consumer business practices

and follows the highest ethical sta,ndards, which constitute best practices in the wireless industry.

8. Carrier believes it has cooperated fully with the Attorneys General throoghout their

inquiry. Although Carrier denies,it has engaged in unlawful or otherwise inappropriate busi~ss

practices, Carrier agrees to this Assurance so that this matter may be resolved amicably, without

further cost or inconvenience to the Participating States, their citizens or Carrier, and to avoid the

cost and inconvenience to Carrier that will resuh if the Participating States subject Carrier to

different advertising and business: requiretrents in each Participating State.

TERMS OF ASSURANCE
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A. Definitions

For purposes of this Assurance, the following definitions shall awly:

9. A statement is "clear and conspicuous" ifit is disclosed in such size, color, contrast,

location, duration, and/or audibility that it is readily noticeable, readable, aI)d understandable. A

statement may not contradict or he inconsistent with any other infoImation with which it i<;

presented. If a statement modifies or is necessary to prevent other information from being

misleading or deceptive, then the ,statement must be presented in proximity to that information,

in a manner that is readily noticeable, readable, and understandable, and not obscured in any

manner. In addition:

a. A radio disclosure;must be delivered in a volume, cadence and location

sufficient for a consumer to hear and comprehend it;

b. A television disclosure must (i) appear in video in a type size, shade and

location, and remain on the screen for a sufficient duration, for a consumer to read

and comprehend it, and/or (ii) be delivered in audio in a volume, cadence and

location sufficient for a consumer to hear and comprehend it;

c. A print or Internetdisclosure must appear in a type size, contrast and

location sufficient fur a consumer to read and comprehend it.

10. "Wireless Service" meanS, any basic voice wireless service offered by a commercial

mobile radio service JYovider.

11. "Enhanced Feature" means any communications service associated with Wireless

Service, including without limitat!ion paging, voice mail, wireless Internet, text messaging and

personal information services.
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12. "Consumer" means an individual or business, as defined by and in accordance with a

Participating State's Consumer Statute, residing in a Participating State.

13. "Sales Transaction" means a transaction in which (i) a Consumer who is not a current

customer of Carrier purchases and enters in a contract for Wireless Service from Carrier, or (ii) a

Consumer who is a current customer of Carrier renews or extends his or her contract for a fixed

term, or changes Wireless Service rate plans, without regard to whether the rate plan change

results in a new fixed term. For purposes of this Assurance, "fixed term" refers to a Wireless

Service contract with a term of greater than one month.

14. "Telephone Sales Representative" means anyone who makes any representations to any

Consumer via a telephone conversation regarding Carrier's Wireless Service for the purpose of

inducing the Consumer to enter into a Sales Transaction with Carrier, without regard to whetrer

the telephone conversation originally began as a customer service or billing inquiry.

15. "Agent" means one or more persons, a corporation, a partnership, or other entity as the

case may be, who enters into or has a relationship with Carrier where it sells Carrier's services on

behalf of Carrier, and any SUb-contractor, employee, servant, Affiliate or agent of said party.

16. "Affiliate" means a perSOIil, association, partnership, corporation or joint-stock company,
I

trust, or other business entity that:is controlled by Carrier by virtue of its ownership or voting

interest.

B. Disclosure of Material Rates and Terms During a Sales Transaction
i

17. Carrier shall during a Sale.s Transaction or sale of an Enhanced Feature disclose clearly

and conspicuously to Consumers all material terms and conditions of the offer to be purchased.

18. Canier will implement procedures to provide to Consumers during a Sales Transaction
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clear and conspicuous disclosures of, at a minimum, the following rates and terms ofits Wireless

Service rate plans and any Enhanced Features to be purchased, if applicable:

a. rate plan area;

b. recurring monthly service charges;

c. number of peak and off-peak minutes;

d. hours when peak and off-peak minutes apply;

e. charge for overtime or excess minutes above allowance;

f. charge for long dilstance minutes;

g. charge for off-network or roaming minutes;

h. minimum contrac~ term;

1. early termination fee;'

J. activation and!or other mandatory service initiation fees;

k. material terms of its cancellation and return policy and any applicable

charges;

1. the fact that monthly taxes, surcharges, and other fees apply, including a

listing of the name or type and amount (or, if applicable, a percen1age formula as

of a stated effective date) ,of any monthly discretionary charges that are generally

assessed by Carrier on Cdnsumers in a uniform dollar amount or percentage

without regard to locale. For additional monthly discretionary charges that are

assessed by Carrier on Consumers with regard to locale, Carrier shall clearly and

conspicuously disclose th~t additional monthly fees will apply, depending on the

customer's locale, and disclose the full possible range of total amounts (or
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percentage) or the maximum possible total amount (or percentage) of such

additional monthly discretionary charges.

m. for a promotional price, the disclosures required by paragraph 34 ofthis

Assurance; and

n. for a free to pay conversion, the disclosures required by paragraph 23 of

this Assurance.

19. Where a Sales Transactiop occurs at Carrier's retail location, Carrier will implement

procedures to provide Consumers with printed materials that Consumers may take and that

contain clear and conspicuous disclosures of the information required to be disclosed by

paragraph 18 of this Assurance. If at least three years after the Compliance Date, Carrier has

developed alternative procedures for providing Consumers with clear and conspicuous

disclosures of the information required to be disclosed by paragraph 18 of this Assurance, and

the alternative procedures proposed are reasonably designed to be at least as effective in the

aggregate in providing clear and conspiCuous disclosures of the information required to be

disclosed by this paragraph of thi~ Assurance, then Carrier may substitute those alternative

procedures after providing at least 60 days advance notice to the Attorney General of Tennessee

explaining the alternative proced~es.

20. Where a Sales Transaction occurs via Carrier's website, Carrier will provide to

Consumers clear and conspicuous disclosures of the information required to be disclosed by

paragraph 18 of this Assurance, iIjlcluding, but not limited to, a clear and conspicuous disclosure

of such information before any click-through or other mechanism of acceptance required for a

Consumer to accept Carrier's contiract terms and conditions. These disclosures shall be in
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electronic format that Consumers may print.

21. During a Sales Transaction that occurs during a telephone conversation between Carrier

and a Consumer, and such sales technique is not prohibited under state law, Carrier shall instroct

its Telephone Sales Representatives to make the disclosures required by paragraph 18 of this

Assurance clearly and conspicuously and orally.

22. Where a Sales Transaction occurs during a telephone conversation between Carrier and a

Consumer, Carrier will implement procedures to send within five (5) business days following the

telephone conversation with a Consumer who does not have an existing relationship with Carrier

and who purchases and enters into a contract for Wireless Service from Carrier, and within ten

(10) business days following the telephone conversation with a Consumer who is an existing

customer of Carrier and who renews or extends his or her Wireless Service contract for a fixed

term, or changes Wireless Service rate plans, resulting in a new fixed term, written materials

containing clear and conspicuous;disc1osures of the information required to be disclosed by

paragraph 18 of this A~urance. If at least three years after the Compliance Date, Carrier has

developed alternative procedures for providing Consumers with clear and conspicuous

disclosures of the information required to be disclosed by this paragraph of this Assurance, and
I

the alternative procedures proposed are reasonably designed to be at least as effective in the

aggregate in providing clear and qonspicuous disclosures of the information required to be

disclosed by this paragraph of this Assurance, then Carrier may substitute those alternative
I

procedures after providing at least 60 days advance notice to the Attorney General of Tennessee

explaining the alternative procedures.

23. A "free to pay conversion" means, in an offer or agreement to sell or provide any goods
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or services, a provision under which a Consumer receives a product or service for free for an

initial period and will iocur an o~ligation to pay for the product or service if the Consumer does

not take affirmative action to cancel before the end of the initial period. If Carrier offers any part

of its Wireless Service or any Enhanced Service as a free to pay conversion, Carrier shall

disclose, before the Consumer is Ibound by a contract with Carrier, the material terms and

conditions of the free to pay conversion clearly and conspicuously, including, if applicable:

a. The fact that the Consumer must cancel the free to pay conversion in order

to avoid being charged;

b. The date or deadline and method by which the Consumer must cancel to

avoid being charged; and

c. The cost of the good or service after the expiration of the free to pay

conversion.

C. Coverage

24. Carrier shall not misrepre~ent in its marketing and advertising materials that there is

greater geographic service coverage available ror its Wireless Service than actually exists.

25. When representing in its advertising and/or marketing materials that its coverage is

"nationwide," "national," "coasHo-coast," or when using words of similar import to represent its

coverage, Carrier shall disclose dearly and conspicuously the following conditions and.

limitations on such term:

a. whether the advertjised late requires the Consumer to be on a particular

wireless carrier's network br networks; and

b. that coverage may ,not be available in all areas.
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26. In addition to the disclosures required by Paragraph 25, for a period of at least three years

following the Compliance Date, M'hen representing in its advertising and/or marketing materials

that its coverage is "nationwide,'" "national," "coast-to-coast," or when using words of similar

import to represent its coverage, Carrier shall disclose clearly and compicuously in those

advertising and marketing materials the basis for use of the term, which may include the

population number covered by th~ plan, the number of major metropolitan areas covered by the

plan, or a referral to the applicab~e coverage map and to the location where that coverage map is

available. Carrier's obligation to' clearly and conspicuously disclose the basis of such claim in

its advertising and marketing materials shall continue thereafter if there is any material limitation

to such coverage representation.

27. When advertising the ava~lability of any Enhanced Feature, if such Enhanced Feature is

not available in all areas where Carrier's Wireless Service is available, then Carrier shall disclose

that fact clearly and conspicuously.

28. Carrier shall implement ptocedures to provide during a Sales Transaction at its retail

locations, and provide on its web$ite, maps depicting approximate Wireless Service coverage
I

applicable to the Wireless Service rate plan(s) being sold. The maps will be at Carrier's retail

locations in printed materials thaq Consumers may take with them and on Carrier's website as

electronic documents that Consumers may print out. The maps will be generated using

predictive modeling and mapping techniques commonly used by radio frequency engineers in

the wireless service industry to dTpict approximate outdoor coverage, resed on then-appropriate

signal strength for the applicable wireless teclmology and signal strength confidence levels under

normal operating conditions on Carrier's network, factoring in topographical conditions, and
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subject to variables that impact radio service generally. All such maps will include a clear and

conspicuous disclosure of material limitations in Wireless Service coverage depiction and

Wireless Service availability. Tq assist Consumers in making comparisons among carriers,

Carrier will make available to Consumers separate such maps depicting approximate Wireless

Service coverage on a nationwid~ and regionwide basis as applicable to its Wireless Service rate

plans that are currently offered to Consumers.

29. If at least three years aftet the Compliance Date, Carrier has developed alternative

procedures for providing Consumers with clear and conspicuous disclosures of the information

required to be disclosed by paragraph 28 of this Assurance, and the alternative procedures

proposed are reasonably designed to be at least as effective in the aggregate in providing clear

and conspicuous disclooures oftIte information required to be disclosed by paragraph 28 ofthis

Assurance, then Carrier may substitute those alternative procedures after providing at least 60

days advance notice to fue Atto~ey General of Tennessee explaining tre alternative procedures.
I

30. Carrier will request to exchange coverage maps based upon the above criteria with its

roaming partners, so as to allow the roaming partners to incorporate the same into their own

maps as necessary. To the extentiCarrier is unable to obtain such map; from a roaming partner,
I

Carrier may rely upon publicly or; commercially available coverage infonnation in creating its

own maps.

D. CanceUation Period for New Wireless Service

31. When a Consumer initiates service with Carrier:
i
I

a. The Consumer will be informed of and given a period ofnot less than 14

days after activation to try: out the service. Carrier will not impose any early
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termination fee if the Con,sumer cancels service within the 14-day period, and will

refund any activation or other non-usage based fee charged to the Consumer if the

Consumer cancels selVice within three days (oot including national holidays) after

activation, provided in each case that the Consumer complies in full with

applicable return and/or e,,-change policies. Ifthe Consumer will be responsible
I

for any charges or fees fot use of the service during the 14-day period, Carrier

will clearly and conspicuqusly disclose this fact during the Sales Transaction.

Any charge for airtime an~ charges based on usage must be based on actual usage
I .

(which may, ifapplicableJ be calculated by prorating, either based on portion of

month or billing cycle or l>ased on the amount of minutes used in the applicable

"bucket" of minutes). If jY fees were waived during the Sales Transaction or at

any time prior to cancellation, these fees may not be charged when the Consumer

cancels during the 14-dayiperiod.

b. The Carrier's obliJations under paragraph 31(a) shall expire in a
i

Participating State 3y~ after the Compliance Date, provided that Carrier has

not been adjudged by a court, or where applicable, administrative agency, of
I

competent jurisdiction in ~e Participating State to be in material violation of this

Assurance. If prior to 3 y~rs after the Compliance Date, Carrier is adjudged by a
I

court, or where applicable! administrative agency, of competent jurisdiction in a

Participating State to havd materially violatoo this Assurance, Carrier shall
I
!

continue to be subject to t:lj1e obligations under paragraph 31(a) in the

I

Participating State until thF later of December 31, 2009 or three years from the
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date of the last adjudicatibn of a violation unless the operative adjudication is

reversed by the highest appellate court that addresses the matter. This paragraph

is in addition to all other remedies available to any Participating State in law and

equity.

c. If Carrier changes: its return policy, it shall provide advance notice with a

description of the changes to the Attorney Ge~ral of Tennessee and it shall

clearly and conspicuouslY: disclose its new return policy to Consumers prior to

having Consumers enter into a Sales Transaction.
I

E. Advertising

32. Carrier shall not misrepre$ent, expressly or by implication, any term or condition of any
- !

of its products or services, including, but not limited to, cost.
I

33. In advertising materials st~ting prices for Wireless Service and/or Wireless Service
I

devices, Carrier will disclose clearly and conspicuously all material terms and conditions
I

associated with the stated price, pprsuant to applicable law.

34. When advertising a prom1tional price or free offer for its Wireless Service or Enhanced

Features, Carrier will clearly and conspicuously disclose material terms and conditions related to

the promotional price, including, as applicable and in close proximity to the promotional price or
1

free offer, any minimum term of ~ervice required to obtain that promotional price or free offer

and the price after the promotionat price or free offer expires within the minimum term.

35. When advertising a "free"iWireless Service device, Carrier will clearly and

conspicuously disclose, in close ptoximity to the word "free," any material limitation on the

word "free," including, if applicable: (a) the price of any Wireless Service device required to be
I
I
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purchased to obtain the "free" Wtreless Service device; and (b) any minimum term of Wireless

Service required to obtain the "free" Wireless Service device.

I

F. Disclosures of Taxes and Surcharges on Consumer Bills
I
I

36. On Consumers' bills, Carr~er will

I
a. separate (i) taxes, fees, and other charges that Carrier is required to collect

directly from Consumers ~nd remit to federal, state, or local governments, or to

third parties authorized bJ such governments, for the administration of
I

government programs, from (ii) monthly charges for Wireless Service and/or
I

Enhanced Features and ad other discretionary charges (including, but not limited
I

to, Universal Service Fundi fees), except when such taxes, fees, and other charges

are bundled in a single raJ with the monthly charges for Wireless Service and/or
I
I
I

Enhanced Features and all other discretionary charges; and
I

b. not represent, exp~ess1y or by implication, that discretionary cost recovery

fees are taxes. i

G. CJnsumer Inquiries and Complaints
I

37. Carrier will provide infonhation about how Consumers can contact Carrier in writing, by
I

I

toll-free telephone number or otherwise with any inquiries or complaints, and this information

will be included, at a minimum,1all billing statements, in written responses to Consumer

inquiries and on Carriers websiteI! Carrier will also make such contact information available,

upon request, to any Coosumer c lling Carrier's customer service department.

38. Carrier shall respond withln a reasonable time and in good faith to all cmsumer
I .

I

complaints or requests for adjustrpents received by Carrier with respect to the matters set furth in
I
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this Assurance on an individual Jasis.
I

IH. Compliance Procedures
I

39. Carrier shall develop andlimPlement compliance procedures reasonably designed to

ensure compliance by Carrier Wit the obligations contained in this Assurance. With respect to

its Agents, Carrier shall (a) notity its Agents of the relevant provisions of this Assurance; (b)
I

ensure that all advertisements prdvided by Carrier to its Agents for their use in the marketing and

sale of Carrier's Wireless service! are in conformity with the terms of this Assurance; and (c) not

direct its Agents to take any acti1n or imple""nt any practice that is in contravention of this

Assurance.

I. General Provisions

40.' Carrier agrees to pay a to&l of$1,666,667.00 to the Attorneys General no later than
I

fifteen (15) days after the effectil date of this Assurance for attorneys fees or investigative

costs, for consumer education, li,gatiOn or local consumer aid funds, or for public protection or

consumer protection purposes, as,allowed by each Participating State's law at the discretion of

each Participating State's Attorne~ Genera1.4

41. All court costs associa~ rth this Assurance and its entry and approval shall be borne

by Camer and are Included Wltlui the payment outlined In paragraph 40 ofthIS Assurance. No

4 With respect to Arkansa~, the funds shall be deposited in the consumer education and
enforcement fund rmintained by ~e Attorney General and shall be held in trust for uses directly
related to the Attorney General's onsumer protection efforts. With respect to Colorado, such
funds, including interest thereon, hall be held by the Colorado Attorney General in trust to be
used, first, for actual costs and a~orney fees incurred by the Colorado Attorney General in this
matter and, second, for consumej education and for consumer fraud and/or antitrust enforcement
efforts. In Massachusetts, $100,000 of the funds shall be used to reimburse the Commonwealth
of Massachusetts for fees and co4s and the remainder shall be shall be deposited into the Local
Consumer Aid Fund pursuant to M.G.L.c. 12, § IIG. .
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costs shall be imposed on any Pa~icipating State. Further, no discretionary costs shall be

I
imposed on any Participating State.

I
42. Carrier is entering into thir Assurance solely for the purposes of settlement. Nothing

contained in this Assumnce may be taken as or construed to be an admission by Carrier or as
I

evidence supporting any of the altegations raised by the Attorneys General, any matter of fact or

law, any violation of state or fedJrallaw, or any other liability or wrongdoing whatsoever,

including without limitation an aJrnisSion by Carrier that any of its business practices are or have

been unfair or deceptive, or viOla~ or have violated any of the Consumer Statotes of any of the

Participating States, all of which tarrier expressly denies.

43. Further, to the extent that y changes in Carrier's business, advertising materials, and/or

advertising practices are made to achieve or facilitate conformance to the terms of this

Assurance, such changes shall no constitute any form of evidence or admission by Carrier,

explicit or implicit, ofwrongdOin~ or failure to comply with any federal or state statute or

regulation or the common law.

44. There is no private right action, explicit or implicit, created by this Assurance to

enforce its terms; however, nOthi[ in this Assurance shall be construed as a waiver of any

Consumer's claim;.

45. The subject matter of this ssurance is the issues covered by paragraphs 9 through 39 of

this Assurance and Carrier's advetsing materials and billing practices for its Wireless Service

and Enhanced Features related tOI~e issues covered by paragraphs 9 through 39 of this

Assurance. The Attorneys General acknowledge that execution of this Assurance constitutes a
I

complete settlement and release b~ the Participating States of all civil claims, causes of action,
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damages, fines, costs, and penalties that were asserted or could have been asserted by the
I

Attorneys General, either indivi~ually or collectively, on or prior to the effective date of this

Assurance against Carrier, and/II any of its Mfiliates, successors, employees, shareholders,

officers, directors, Agents (but s. lely as to said Agents' actions at the direction ofCarrier),

and/or assigns relating to or bas1 on the subject matter of this Assurance, pursuant to any

consumer protection statutes or tgulations reasonably construed to address marketing, sales or

billing practices that the Attomets General are authorized to enforce, including without

limitation the Consumer Statutesl set forth in footnote 3 of this Assurance and the regulations

promulgated pursuant to such cJnsumer Statutes, but not including any statutes or regulations

not reasonably construed to addrts marketing, sales or billing practices (including without

limitation consumer credit codes debt collection, antitrust laws, environmental laws and tax

laws).

46. This Assurance shall be . verned by the laws ofthe Participating States and is subject to

court approval in those ParticiPat~ng States whose procedures require court approval. By

entering into this Assurance, caler and the Attorneys General agree to all such court approvals,

provided that there are m modifi~tions to tk terms of this Assurance without the express

written consent of Carrier and thl Attorneys General. This Assurance does not constitute an

a~ission by Carrier of any partTPating ~t~e's.jUriSdictiO~ ~ve~ it.other th~n with respect to

thIS Assurance, and does not alten any Participatmg State's JUTlSdlctlOn over It.

47. Carrier represents that it h~ fully read and understood this Assurance, that it understands

the legal consequences involved t·: signing this Assurance, and that there are no other

representations or agreements be I een Carrier and the Attorneys General not stated in wnting
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herein.

48.

I

I
Carrier represents and warrants that it is represented by legal counsel, that it is fully

I

advised of its legal rights in this atter and that the person signing below is fully authorized to

act on its behalf.

49. This Assurance shall bind Carrier and shall be bin:ling on any and all of its Affiliates,

successors, employees, shareholders, officers, directors, and a~igns.

50. Canier shall provide a 001Yof this Assurance and an accurate summary of the material

terms of this Assurance to its senir executive officers who have managerial responsibility for

the matters subject to this Assur,ce.

51. This Assurance shall beefifective on July 21,2004 (the "Effective Date"), but only so

long as it has been signoo by an atthOrized representative of Carrier am by authorized

representatives of every participating State, unless such condition expressly has been waived in

whole or in part by Carrier. Vnle s provided otrerwise in this Assurance, Carrier shall comply

with the terms of this Assurance Jeginning one hundred twenty (120) days following the

Effective Date (but one hundred ighty (180) days with respect to paragraphs 20, 22 and 36), or

such later date or dates as Carrier and the Attorneys General otherwise may agree (the

"Compliance Date"). In the even Carrier acquires or merges with another wireless carrier that is

not subject to the terms of an ass ance of voluntary compliance that is substantially similar to

this Assurance, the Compliance Date shall be not less than nine months from the date of the

closing of such merger or acquisilon to bring the acquired operations into compliance with the

terms hereof, provided, however, that (a) Carrier shall not unduly delay effecting compliance

with any provisions ofthis Assurance that can reasonably be completed prior to the end of soch
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period; and (b) if Carrier makes a good faith showing that it is not commercially feasible to
I .

complete such compliance within such period, and requests an extension thereto, the Attorneys
I

General shall not unreasonably Wi~hOld consent to such an extension of such period, providoo

that, and so long as, Carrier continues to work diligently toward completion of such efforts.

52. This Assurance contains ~e entire agreement between Carrier and the Attorneys General.

Except as otherwise provided henin, this Assurance shall be modified as to any Participating

State and/or Carrier only by a Wrilen instrument signed by or on behalfof the Attorney General

of that Participating State and sigJed by or on behalfof Carrier. Carrier understands that in

some Participating States court aplroval of any modification will be necessary. Carrier and the

I
Attorneys General for such partictating States agreeto use their best efforts to obtain such court

approval. . . . I.. . .
53. NeIther CarrIer nor anyone acting on Its behalf shall state or Imply or cause to be stated

or implied that a Participating Stat an Attorney General, or any governmental unit of a

Participating State has approved, 1Ianc~oned' or authorized any practice, act, advertising

material, or conduct of Carrier.

54. Nothing in this AssUrance ~han be construed as a waiver of or limitation on Carrier's

right to defend itself from or to mle agreeIrents in any private individual or class action, state,

or federal claim, suit or proceedinrl relating 10 the existence, subject matter or terms oftbis

Assurance. .

55. Nothing contained in this tssurance shall be construed to deprive any Consumer or other

person or entity of any private right under the law.

56. The titles and headers toe~h section of this AS'mrance are for convenience purposes
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only and are not intended by Cartier or the Attorneys General to lend meaning to the actual

terms of this Assurance.

57. This Assurance shall not be construed against the "drafter" because both Carrier and the

Attorneys General participated in the drafting of this Assurance.

58. Nothing in this Assurance: shall limit an Attorney General's right to obtain information,

documents, or testimony from Cap-ier pursuant to any state or federal law or regulation.

59. If any clause, provision 011 section of this Assurance shall, for any reason, be held illegal,

invalid or unenforceable, such illtgality, invalidity or unenforceability shall not affect any other

clause, provision or section of thi$ Assurance, and this Assurance shall be construed and
I

enforced as if such illegal, invalid or unenrorceable clause, section or provision had not been

contained herein..
60. Carrier will not participate directly or indirectly in the formation of a separate entity or

corporation for the pwpose of en&aging in actS prohibited in this Assurance or that would

otherwise circumvent any part Of~iS Assurance or the spirit or purposes of this Assurance.

61. Nothingin this Assur"",e rhal1 he constrned to ","ve any claims of sovereign immunity

that a Participatmg State may hav m any· actIOn or proceedmg.

62. Nothing in this AssuraIK:e hall be construed as relieving Carrier of its obligation to

comply with all state and federal I ws and regulations, nor shall any of the terms of this

Assurance be deemed to grant Call1"ier permission to engage in any acts or practices prohibited by

such laws and regulations.

63. As consideration for the re ief agreed to herein, if the Attorney General of a Participating

State determines that carrier has Jiled to comply with any of the terms of this Assurance, am if
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in the Attorney General's sole disdretion the failure to comply does not threaten the health or

I
safety of the citizens of the Partidpating State, the Attorney General will notify Carrier in

I

writing of such failure to comply 4nd Carrier shall then have ten (10) business days from receipt
I

ofsuch written notice to provide al good faith written response to the Attorney General's
. I

I

determination. The response shalt include an affidavit containing, at a minimum, either:

a. A statement eXPlaiLng why Carrier believes it is in full compliance with

the Assurance; or

b. A detailed explana~ion of how the alleged violation(s) occurred; and

I
1. A statement that th~ alleged breach has been cured and how; or

11. A statement that thb alleged breach cannot be reasonably cured within ten

(to) days from receipt oft Ie notice, but (1) ~arrier has begun to take corrective

action to cure the alleged each; (2) Carrier is pursuing such corrective action

with reasonable and due di igence; and (3) Carrier has provided the Attorney

General with a detailed an1 reasonable time table for curing the alleged breach.

64. Nothing herein shall preve t the Attorney General from agreeing in writing to provide

Carrier with additional time beyo d the ten (10) business day period to respond to the notice.

65. Nothing herein shall be cortrued to exonerate any contempt or failure to comply with

any provision of this Assurance after the date of its entry, to compromise the authority of the

Attorney General to initiate a prodeeding for any contempt or o~er sanctions for failure to

I
comply, or to compromise the au10rity ofthe court to punish as cootempt any violation of this

Assurance. Further, nothing in thii subsection shall be c.onstrued to limit the authority of the

Attorney General to protect the in~rests of the Participating State or the people of the
I
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I-

I

I

Participating State. I

66. The Participating States Jpresent that they will ~eek enforcement of the provisions of

this Assurance with due regard fJ fairness.

67. In the event that any statu e or regulation pertaining to the subject matter of this

Assurance is modified, enacted, p omulgated or interpreted by the Federal government or any

Federal agency, such as the FCC, rd a cowl ofcompetent jurisdiction holds that such statute or

regulation is in conflict with any lj>rovision ofthis Assurance, Carrier may comply with such

statute or regulation, and such actIon shall constitute compliance with the counterpart provision

of this Assurance. Carrier shall prOVide advance written notice to the Attorney General of

Tennessee of the incomistent pro ision oftlle statute or regulation with which Carrier intends to

comply under this pamgraph 67, Ld of the counterpart provision ofthis Assurance which is in

conflict with the statute or regulatlon.

68. In the event that any statutb or regulation pertaining to the subject matter of this

Assurance is modified, enacted, pLmUlgated or interpreted by a Participating State such that the

statute or regulation is in conflict [Iith any provision of this Assurance and such that Carrier

cannot comply with both the statu e or regulation and the provision ofthis Assurance, Carrier

may comply with such statute or Jgulation, and such action shall constitute compliance with the

counterpart provision of this AssJance. Carrier shall provide advance written noti~e to both the

Atturney General ofTennessee1the Attorney General of the Participating State, of the

inconsistent provision of the statuje or regulation with which Carrier intends to comply under

this paragraph 68, and of the coun erpart provision of this Assurance which is in conflict with the

statute or regulation. I

22



J. Modific~tionof Certain Operational Provisions
I

69. To seek a modification of this Assurance for any reason other than that provided for in

paragraphs 67 or 68 of this AssurJnce, Carrier shall send a written request for modification to the
I

Attorney General ofTennessee oJ behalf ofthe Participating States. The Participating States
I

shall give such petition reasonable consideration and shall respond to Carrier within 30 days of

receiving such request. At the cotclusion of this 30 day period, Carrier ;eserves all rights to

pursue any legal or equitable rem dies that may be available to it.
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In the Matter of Sprint Spectrum, .P.
ASSURANCE OF VOLUNTAR COMPLIANCE

Sprint Spectrum, L.P.

By:
(Name)
(Title)

Date:
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In the Matter of Sprint Spectrum, L.P.
ASSURANCE OF VOLUNTAR COMPLIANCE

Dated: June 25, 2004

THOMAS F. REILLY
Attorney General
Commonwealth ofMassachusetts

By:
Karlen 1. Reed, BBO #635094
Assistant Attorney General
Utilities Division
One Ashburton Place
Boston, MA 02108
(617) 727-2200

By:
Geoffrey G. Why, BBO #641267
Assistant Attorney General
Consumer Protection and Antitrust Division
One Ashburton Place
Boston, MA 02108
(617) 727-2200



IN THE MATTER OF
CELLCO PARTNERSHIP
d/b/a VERIZON WIRELESS

)
)
)

ASSURAN E OF VOLUNTARY COMPLIANCE

1. This Assurance ofVoh.mta Compliancel ("Assurance") is entered into by the

Attorneys General2 (collectively, ' Attorneys General") of the Slates of Alabama, Arkansas,

Colorado, Delaware, Georgia, Ha aii, Idaho, Illinois, Iowa, Kansas, Maine, Maryland,

Massachusetts, Michigan, Mississi pi, Montana, Nebraska, Nevada, New Hampshire, New

Jersey, New Mexico, North Caroli a, North Dakota, Ohio, Oklahoma, Oregon, South Dakota,

Tennessee, Texas, Virginia, Wisco sin and Wyoming (collectively, "Participating States"), and

Respondent Verizon Wireless.

2. Cellco Partnership is a gen ral partnership formed under the laws of the State of

Delaware, with its principal place f business at 180 Washington Valley Road, Bedminster, New

Jersey 07921 ("Carrier"). "Verizo Wireless" is the doing business as name by which the

Carrier does business in the Partici ating States.

I This Assurance of Volun ry Compliance shall, for all necessary purposes, also be
considered an Assuranre of Disco inuance.

2 Of the states listed, Georg a is represented by the Administrator of the Fair Business
Practices Act, who is statutorily au orized to undertake consumer protection functions for the
State of Georgia, including accep ce of Assurances of Voluntary Compliance. Hawaii is not
represented by its Attorney Genera. Hawaii is represented by its Office ofConsumer
Protection, an agency which is not art of the slate Attorney General's Office, but which is
statutorily authorized to undertake onsumer protection functions, including legal representation
of the State of Hawaii Tennessee s represented by the Attorney General, but the Tennessee
Attorney General's Office enters i 0 this Assurance in conjunction with the Tennessee Division
of Consumer Affairs. For simplici purposes, the entire group will be referred to as the
"Attorneys General." .

EXHIBIT
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BACKGROUND

3. This Assurance follows an inquiry by the Attorneys General and communications

between the Attorneys General an Carrier as to whether representations by Carrier in certain of

its consumer advertising materials including but not limited to, television advertising, print

advertising, nulio advertising, Intet websites, brochures and other consumer handouts, and

billboards regarding its wireless v0ice service and associated data comnunications services

violate the consumer protection af trade practice statutes listed herein at footnote 3 andlor the

regulations promulgated pursuant 0 the same (collectively, "Consumer Statutes").)

4. Carrier provides wireless v ice and data communications services and is licensed by the

) Alabama Deceptive Trad Practices Act, Alabama Code 1975 § 8-19-1, et seq.;
Arkansas Code Ann. § 4-88-101 e seq.; Colorado Consumer Protection Act, § 6-1-101, et seq.,
C.R.S. (2003); 6 Delaware Code § 2511 et. seq; Georgia Fair Business Practices Act of 1975,
O.C.G.A. 10-1-390, et seq.; Hawa" Rev. Stat. §480-2 and § 487-5(6); Idaho Code § 48-601 et
seq.; Illinois Consumer Fraud and eceptive Business Practices Act, 815 ILCS § 505/1 et seq.;
Illinois Uniform Deceptive Trade ractices Act, § 815 ILCS 510/1, et seq.; Iowa Consumer
.Fraud Act, Iowa Code §714.16; sas Consumer Protection Act, K.S.A. 50-623 et seq.; Maine
.Unfair Trade Practices Act, 5 M.R S.A. § 205-A et seq.; Maryland Consumer Protection Act,
Maryland Commercial Law Code otated § 13-101 et seq.; Massachusetts Consumer
Protection Act M.G.L. c. 93A§§I- 1; Michigan Consumer Protection Act, M.C.L. 445.901 et
seq., M~S.A. 19.418 (1) et seq. (19 4); Mississippi Consumer Protection Act, Miss. Code Ann.
§§ 75-24-1 (Rev. 2000); Montana CA 30-14-101 et seq; Nebraska Consumer Protection Act,
Neb. Rev. Stat. §§59-160l et seq. nd the Uniform Deceptive Trade Practices Act, Neb. Rev.
Stat. §§87-30l et seq. (1994); Nev da Deceptive Trade Practices Ac~ Nevada Revised Statutes
598.0903 to 598.0999; New Ham shire Rev. Stat. Ann. 358-A; New Jersey Consumer Fraud
Act, N.J.S.A. 56:8-1 et seq.; New exico Unfair Trade Practices Act, NMSA §57-l2-1.et seq.,
(1978); North Carolina Unfair and eceptive Trade Practices Act, N.C.G.S. §75-1.1, et. seq.;
North Dakota Century Code (ND ) Sections 51-15-01, et seq.; Ohio Consumer Sales Practices
Act, R.C. § 1345.01 et seq.; Oklah rna Consumer Protection Act 15 O.S. §§75] et seq.; Oregon
Unlawful Trade Practices Act, OR 646.605 et seq.; South Dakota Deceptive Trade Practices
Act, SDCL Ch. 37-24; Tennessee I onsumer Protection Act, Tenn. Code Ann. § 47-18-101 et
seq.; Texas Deceptive Trade Practi es and Conswner Protection Act, Tex. Bus. and Com. Code §
17.41 et seq., (West 1993); The V' ginia Consumer Protection Act, Va. Code Section 59.1-196 et
seq.; Wisconsin Statutes §§100.18 1) and 100.207; and Wyoming Consumer Protection Act,
Wyo. Stat. Ann. §§ 40-12-101 et. s q (2003).
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Federal Communications Commi sion ("FCC") to provide wireless telephone service. Carrier

supplements its FCC licensed are s with contractual roaming agreements that it has entered into

with third party wireless compani s.

5. Carrier runs advertising fo its wireless voice and data communications services in

different media in many states. C rtain of its advertising materials promote different wireless
. I .

service pricing plans offered in di erent parts of the country.

6. Carrier distributes advertis'ng materials to Consumers in retail outlets in many states.

These materials explain the comp y's wireless service pricing plans and wireless voice and data

communications services.

7. Carrier'believes that it is, d at all times has been, in compliance with the Consumer

Statutes. Carrier further believes at its advertising materials always have been accurate and

complete and always have disc10s d all necessary material information, including all material. .

limitations in Carrier's wireless se ice and all material rate information, clearly and

conspicuously. As a matter of co orate policy, Carrier believes it always has adhered, and

continues to adhere, to pro-indivi ual conswrer and pro-business consumer business practices

and follows the highest ethical st dards, which constitute best practices in the wireless industry.

8. Carrier believes it has coo erated fully with the Attorneys General throughout their

inquiry. Although Carrier denies t has engaged in unlawful or otherwise inappropriate business

practices, Carrier agrees to this As urance so that this matter may be resolved amicably, without

further cost or inconvenience to th Participating States, their citizens or Carrier, and to avoid the

cost and inconvenience to Carrier hat will result if the Participating States subject Carrier to

different advertising and business equiretrents in each Participating State.
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ERMS OF ASSURANCE

A. Definitions

For purposes of this Assurance, th following definitions shall apply:

9. A statement is "clear and c nspicuous" ifit is disclosed in such size, color, contrast,

location, duration, and/or audibili that it is readily noticeable, readable, and understandable. A

statement may not contradict or be inconsistent with any other infonnation with which it is

presented. If a statement modifies or is necessary to prevent other information from being

misleading or deceptive, then the s tement must be presented in proximity to that information,

in a manner that is readily noticea Ie, readable, and understandable, and not obscured in any

manner. In addition:

a. A radio disclosure ust be delivered in a volume, cadence and location

sufficient for a consumer t hear and cOl11'rehend it;

b. A television disclos e must (i) appear in video in a type size, shade and

location, and remain on the screen for a sufficient duration, for a consumer to read

and comprehend it, and/or i) be pelivered in audio in a volume, cadence and

location sufficient fur a con umer to hear and comprehend it;

c. A print or Internet sclosure must appear in a type size, contrast and

location sufficient fur a con umer to read and comprehend it.

10. "Wireless Service" rreans y basic voice wireless service offered by a commercial

mobile radio service 1I0vider.

11. "Enhanced Feature" means ny communications service associated with Wireless

Service, including without limitatio paging, voice mail, wireless Internet, text messaging and
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personal information services.

12. "Consumer" means an indi idual or business, as defined by and in accordance with a

Participating State's Consumer Sta te, residing in a Participating State.

13. "Sales Transaction" means ltransaction in which (i) a Consumer who is not a current

customer of Carrier purchases and nters in a contract for Wireless Service from Carrier, or (ii) a

Consumer who is a current custom r of Carrier renews or extends his or her contract for a fixed

term, or changes Wireless Service r te plans, without regard to whether the rate plan change

results in a new fixed term. For poses of this Assurance, "fixed term" refers to a Wireless

Service contract with a term of gre ter than one month.

14. "TelephoneSales Represen tive" means anyone who makes any representations to any

Consumer via a telephone conversa ion regarding Carrier's Wireless Service for the purpose of

inducing the Consumer to enter int a Sales Transaction with Carrier, without regard to whether

the telephone conversation original y began as a customer service or billing inquiry.

15. "Agent" means one or more persons, a corporation, a partnership, or other entity as the

case may be, who enters into or has a relationship with Carrier where it sells Carrier's services on

behalf of Carrier, and any sub-cont actor, employee, servant, Affiliate or agent of said party.

16. "Affiliate" means a person, ssociation, partnership, corporation or joint-stock company,

trust, or other business entity that i controlled by Carrier by virtue of its ownership or voting

interest.

B. Disclosure of Mater al Rates and Terms Durin a Sides Transaction

17. Carrier shall during a Sales .ransaction or sale of an Enhanced Feature disclo'se clearly

and conspicuously to Consumers al material terms and conditions of the offer to be purchased.
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18. Carrier will implement pro edures to provide to Consumers during a Sales Transaction

clear and conspicuous disclosures f, at a minimum, the following rates and terms ofits Wireless

Service rate plans and any Enhanc d Features to be purchased, if applicable:

a. rate plan area;

b. recurring monthly elVice charges;

c.

d.

number of peak an1 off-peak minutes;

hours when peak a d off..peak minutes apply;

charge for overtim or excess minutes above allowance;

charge for long dist nee minutes;f.

i.

e.

g. charge for off-ne rk or roaming minutes;

h.

j. activation and/or ot ermandatory service initiation fees;

k. material terms of it cancellation and return policy and any applicable

charges;

1. the fact that monthl taxes, surcharges, and other fees apply, including a

listing of the name or type nd amount (or, ifapplicable, a percentage formula as

of a stated effective date) 0 any monthly discretionary charges that are generally

assessed by Carrier on Con umers in a uniform dollar amount or percentage

without regard to locale. F r additional mon1hly discretionary charges that are

assessed by Carrier on Co umers with regard to locale, Carrier shall clearly and

conspicuously disclose that additional monthly fees will apply, depending on the
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customer's locale, and disc ose the full possible range of total amounts (or

percentage) or the maximu possible total amount (or percentage) of such

additional monthly discreti nary charges.

m. for a pro!TIotional P 'ce, the disclosures required by paragraph 34 ofthis

Assurance; and

n. for a free to pay co version, the disclosures required by paragraph 23 of

this Assurance,

19. Where a Sales Transaction occurs at Carrier's retail location, Carrier will implement

procedures to provide Consumers ith printed materials that Consumers may take and that

contain clear and conspicuous disc osures of the information required to be disclosed by

paragraph 18 of this Assurance. I at least three years afterthe Compliance Date, Carrier has

developed alternative procedures r providing Consumers with clear and conspicuous

disclosures of the information req 'red to be disclosed by paragraph 18 of this Assurance, and

the alternative procedures propose are reasonably designed to be at least as effective in the

aggregate in providing clear and c nspicuous disclosures of the information required to be

disclosed by this paragraph of this Assurance, then Carrier may substitute those alternative

procedures after providing at least 60 days advance notice to the Attorney General of Tennessee

explaining the alternative proced es.

20, Where a Sales Transaction occurs via Carrier's website, Carrier will provide to

Consumers clear and conspicuous .sclosures of the information required to be disclosed by

paragraph 18 of this Assurance, in luding, but not limited to, a clear and conspicuous disclooure

of such information before any cli k-through or other mechanism of acceptance required for a
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Consumer to accept Carrier's con act terms and conditions. These disclosures shall be in

electronic format that Consumers

21. During a Sales Transactio that·occurs during a telephone conversation between Carrier

and a Consumer, and such sales te hnique is not prohibited under state law, Carrier shall instruct

its Telephone Sales Representativ s to make tlxl disclosures required by paragraph 18 of this

Assurance clearly and conspicuou ly and orally.

22. Where a Sales Transaction ccurs during a telephone conversation between Carrier and a

Consumer, Carrier will implement procedures to send within five (5) business days following the

telephone conversation with a Co umer who does not have an existing relationship with Carrier

and who purchases and enters into a contract for Wireless Service from Carrier, and within ten

(10) business days following the t ephone conversation with a Consumer who is an existing

customer of Carrier and who rene s or extends his or her Wireless Service contract for a fixed

term, or changes Wireless Service ate plans, resulting in anew' fixed term, written materials

containing clear and conspicuous isclosln'es of the information required to be disclosed by

paragraph 18 of this Assurance. I at least three years after the Compliance Date, Carrier has

developed alternative procedures fi r providing Consumers with clear and conspicuous

disclosures of the information req red to be disclosed by this paragraph of this Assurance, and

the alternative procedures propose are reasonably designed to be at least as effective in the

aggregate in providing clear and c nspicuous disclosures of the information reqUired to be

disclosed by this paragraph of this surance, then Carrier may substitute those alternative

procedures after providing at least 0 days advance notice to the Attom:y General of Tennessee

explaining the alternative proced
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23. A "free to pay conversion' means, in an offer or agreement to sell or provide any goods

or services, a provision under wh ch a Consumer receives a product or service for free for an

. initial period and will i~ur an ob igation to pay for the product or service if the Consumer does

not take affirmative action to can el before the end of the initial period. If Carrier offers any part

of its Wireless Service or any En anced Service as a free to pay conversion, Carrier shall

disclose, before the Consumer is ound by a contract with Carrier, the material terms and

conditions of the free to pay conv rsion clearly and conspicuously, including, if applicable:

a. The fact that the C nSUmer must cancel the free to pay conversion in order

to avoid being charged;

b. The date or deadli e and method by which the Consumer must cancel to

avoid being charged; and

c. The cost ofthe go d or service after the expiration of the free to pay

conversion.

C. Coverage

24. Carrier shall not misrepres nt in its marketing and advertising materials that there is

greater geographic service covera e available for its Wireless Service than actually exists.

25. When representing in its a vertising and/or rrmketing materials that its coverage is

"nationwide," "national," "coast-t -coast," or when using words of similar import to represent its

coverage, Carrier shall disclose cl arly and conspicuously the following conditions and

limitations on such term:

a. whether the adverti ed rate requires the Consumer to be on a particular

wireless carrier's network r networks; and
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b. that coverage may not be available in all areas.

26, In addition to the disclosures required by Paragraph 25, for a period of at least three years

following the Compliance Date, hen representing in its advertising andlor marketing materials

that its coverage is "nationwide," 'national," "coast-to-coast," or whm using words of similar

import to represent its coverage, arrier shall disclose clearly and conspicuously in those

advertising and marketing materi Is the basis for use of the term, which may include the

population number covered by th I plan, the number ofmajor metropolitan areas covered by the

plan, or a referral to the applicabl coverage map and to the location w~re that coverage map is

available. Carrier's obligation to clearly and conspicuously disclose the basis of such claim in

its advertising and marketing mat rials shall continue thereafter if there is any material limitation

to such coverage representation,

27. When advertising the avai ability of any Enhanced Feature, if such Enhanced Feature is

not available in all areas where C rrier's Wireless Service is available, then Carrier shall di~lose

that fact clearly and conspicuousI

28. Carrier shall implerrent p cedures to provide during a Sales Transaction at its retail

locations, and provide on its webs'te, maps depicting approximate Wireless Service coverage

applicable to the Wireless Servic rate planes) being sold. The maps will be at Carrier's retail

locations in printed materials that Consumers may take with them and on Carrier's website as

electronic documents that Consu ers may print out. The maps will be generated using

predictive modeling and mapping techniques commonly used by radio frequency engineers in

the wireless service industry to d ict approximate outdoor coverage, msed on then-appropriate

signal strength for the applicable ireless teclmology and signal strength confidence levels wder
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nonnal operating conditions on C ier's network, factoring in topographical conditions, and

subject to variables that impact ra io service generally. All such maps will include a clear and

conspicuous disclosure of materia limitations in Wireless Service coverage depiction and

Wireless Service availability. To sist Consumers in making cOOlparisons among carriers,

Carrier will make available to Co sumers separate such maps depicting approximate Wireless

Service coverage on a nationwide nd regionwide basis as applicable to its Wireless Service rate

plans that are currently offered to onsumeIS.

29. If at least three years after he Compliance Date, Carrier has developed alternative

procedures for providing Consum rs with cl~ar and conspicuous disclosures of the infonnation

required to be disclosed by paragr ph 28 of this Assurance, and the alternative procedures

proposed are reasonably designed 0 be at least ~ effective in the aggregate in providing clear

and conspicuous dis~losures of th information required to be disclosed by paragraph 28 ofthis

Assurance, then Carrier may subst tute those alternative procedures after providing at least 60

days advance notice to the Attorn y General of Tennessee explaining the alternative procedures.

30. Carrier will request to exc ange coverage maps based upon the above criteria with its

roaming partners, so as to allow th roaming partners to incorporate the same into their own

maps as necessary. To the extent arrier is unable to obtain such maps from a roaming partner,

Carrier may rely upon publicly or ommercially available coverage infonnation in creating its

own maps.

D. Cancell tion Period for New Wireless Service

31. When a Consumer initiate service with Carrier:

a. The Consumer will be infonned ofand given a period ofnot less than 14
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days after activation to out the service. Carrier will not impose any early

termination fee if the Co sumer cancels service within the· l4-day period, and will

refund any activation or ther non-usage based fee charged to the Consumer if the

Consumer cancels selVic within three days (oot including national holidays) after

activation, provided in ea h case that the Consumer complies in full with

applicable return and/or e change policies. Ifthe Consumer will be responsible

for any charges or fees fo use of the service during the l4-day period, Carrier

will clearly and conspicu usly disclose this fact during the Sales Transaction.

Any charge for airtime an charges based on usage must be based on actual usage

(which may, if applicable be calculated by prorating, either based on portion of

month or billing cycle or ased on the amount of minutes used in the applicable

"bucket" of minutes). If y fees were waived dliring the Sales Transaction or at

any time prior to cancella ion, these fees may not be charged when the Consumer

cancels during the l4-day period.

b. The Carrier's obli ations under paragraph.31 (a) shall expire in a

Participating State 3 year after the Compliance Date, provided that Carrier has

not been adjudged by a c , or where applicable, administrative agency, of

competent jurisdiction in. e Participating State to be in material violation of this

Assurance. Ifprior to 3 y s after the Compliance Date, Carrier is adjudged by a

court, or where applicable administrative agency, of competent jurisdiction in a

Participating State to hav materially violated this Assurance, Carrier shall

continue to be subject to e obligations under paragraph 31 (a) in the
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Participating State until e later of December 31, 2009 or three years from the

date of the last adjudicati n ofa violation unless the operative adjudication is

reversed by the highest a ellate court that addresses the matter. This paragraph

is in addition to all other medies available to any Participating State in law and

equity.

c. IfCarrier changes 'ts return policy, it shall provide advance notice with a

description of the change to the Attorney General of Tennessee and it shall

clearly and conspicuously disclose its new return policy to Consumers prior to _

having Consumers enter i to a Sales Transaction.

E. Advertising

32. Carrier shall not misrepre ent, expressly or by implication, any term or condition of any

of its products or services, includ ng, but notlimited to, cost.

33. In advertising materials sting prices for Wireless Service and/or Wireless Service

devices, Carrier will disclose clea ly and conspicuously all material terms and conditions

associated with the stated price, p suant to applicable law.

34. When advertising a prom tional price or free offer for its Wireless Service or Enhanced

Features, Carrier will clearly and onspicuously disclose material terms and conditions related to

the promotional price, including, applicable and inclose proximity to the promotional price or

free offer, any minimum term of ervice required to obtain that promotional price or free offer

and the price after the promotiona price or free offer expires within the minimum term.

35. When advertising a "free" Wireless Service device, Carrier will clearly and

conspicuously disclose, in close -p oximity to the word "free," any matenallimitation on the
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37. Carrier will provide info ation about how Consumers can contact Carrier in writing, by

toll-free telephone number or oth rwise with any inquiries or complaints, and this information

will be included, at a minimum, 0 all billing statements, in written responses to Consumer

inquiries and on ,Carrier's website Carrier will also make such contact information available,

upon request, to any Consumer c ling Carrier's customer service department.

38. Carrier shall respond with'n a reasonable time and in good faith to all coosumer

word "free," including, if applica Ie: (a) the price of any Wireless Service device required to be

purchased to obtain the '''free'' W eless Service device; and (b) any minimum term of Wireless

Service required to obtain the "fr e" Wireless Service device.

F. Disclosures (Taxes and Surcbar es on Consumer Bills

36. On Consumers' bills, C

a. separate (i) taxes, ees, and other charges that Carrier is required to collect

directly from Consumers d remit to federal, state, or local governments, or to

third parties authorized b such governments, for the administration of

government programs, fro (ii) monthly charges for Wireless Service and/or

Enhanced Features and all other discretionary charges (including, but not limited

fees), except when such taxes, fees, and other charges

are bundled in a single rat with the monthly charges for Wireless Service and/or

Enhanced Features and all other discretionary charges; and

b. not represent, expr ssly or by implication, that discretionary cost recovery

fees are taxes.
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complaints or requests for adjus nts received by Carrier with re~ect to the matters set forth in

liance Procedures

39. Carrier shall develop am implement compliance procedures reasonably designed to

ensure compliance by Carrier with the obligations contained in this Assurance. With respect to

its Agents, Carrier shall (a) notify' s Agents of the relevant provisions of this Assurance; (b)

ensure that all advertisements prov ded by Carrier to its Agents for their use in the marketing and

sale of Carrier's Wireless Service e in conformity with the terms of this Assurance; and (c) not

direct its Agents to take any action or imple~ntany practice that is in contravention of this

Assurance.

I. General Provisions

40. Carrier agrees to pay a tota of $1 ,666,667.00 to the Attorneys General no later than

fifteen (15) days after the effective ate of this Assurance for attorneys fees or investigative

costs, for consumer education, litig tion or local consumer aid funds, or for public protection or

consumer protection purposes, as a lowed by each Participating State's law at the discretion of

each Participating State's Attorney enera1.4

41. All court costs associated Vi th this Assurance and its entry and approval shall be borne

4 With respect to Arkansas, e funds shall be deposited in the consumer education and
enforcement fund maintained by th "Attorney General and shall be held in trust for uses directly
related to the Attorney General's c nsumer protection efforts. Wjth respect to Colorado, such
funds, including int~rest thereon, s all be held by the Colorado Attorney General in trust to be
used, first, for actual costs andatto ey fees incurred by the Colorado Attorney General in this
matter and, second, for consumer ucation and for consumer fraud and/or antitrust enforcement
efforts. In Massachusetts, $100,00 of the funds shall be used to reimburse" the COIDmJDwealth
of Massachusetts for fues and costs and the remainder shall be shall be deposited into the Local
Consumer Aid Fund pursuant to M..L.c. 12, § I1G.
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by Carrier and are included withi the payment outlined in paragraph 40 of this Assurance. No

costs shall be imposed on any Pa icipating State. Further, no discretionary costs shall be

imposed on any Participating Stat .

42. Carrier is entering into thi Assurance solely for the purposes of settlement. Nothing

contained in this Assurance may e taken as or construed to be an admission by Carrieror as

evidence supporting any of the all gations raised by the Attorneys General, any matter of fact or

law, any violation of state or fede al law, or any other liability or wrongdoing whatsoever,

including without limitation an ad ission by Carrier that any of its business practices are or have

been unfair or deceptive, or violat or have violated any of the Consumer Statutes of any of the

Participating States, all of which

43. Further, to the extent that y changes in Carrier's business, advertising materials, and/or

advertising practices are made to chieve or facilitate conformance to the terms of this

Assurance, such changes shall no constitute any form of evidence <r admission by Carrier,

explicit or implicit, of wrongdoin or failure to comply with any federal or state statute or

regulation or the common law.

44. There is no private right 0 action, explicit or implicit, created by this Assurance to

enforce its terms; however, nothin in this Assurance shall be construed as a waiver of any

Consumer's claim;.

45. The subject matter of this . ssurance is the issues covered by paragraphs 9 through 39 of

this Assurance and Carrier's adve ising materials and billing practices for its Wireless Service

and Enhanced Features related to he issues covered by paragraphs 9 through 39 of this

Assurance. The Attorreys Gener I acknowledge that execution ofth~ Assurance constitutes a
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complete settlement and release b the Participating States of all civil claims, causes of action,

damages, fines, costs, and penaltie that were asserted or could have been asserted by the

Attorneys General, either individu lly or collectively, on or prior to the effective date of this

Assurance against Carrier, and/or y of its Affiliates, successors, employees, shareholders,

officers, directors, Agents (but solly as to said Agents' actions at the direction ofCarrier),

and/or assigns relating to or based n the subject matter of this Assurance, pursuant to any

consumer protection statutes or re lations reasonably construed to address marketing, sales or

billing practices that the Attorneys General are authorized to enforce, including without

limitation the Consumer Statutes s t forth in footnote 3 of this Assurance and the regulations

promulgated pursuant to such Con umer Statutes, but not including any statutes or regulations

not reasonably construed to addres marketing, sales or billing practices (including without

limitation consumer credit codes, ebt collection, antitrust laws, environmental laws and tax

laws).

46. This Assurance shall be go erned by the laws ofthe Participating States and is subject to

court approval in those Participatin St.ates whose procedures require court approval. By

entering into this Assurance, Carri r and the Attorneys General agree to all such court approvals,

provided that there are 00 modifiea ions to the terms of this Assurance without the express

written consent ofCarrier and the ttorneys General. This Assurance does not constitute an

admission by Carrier of any Partici ating State's jurisdiction over it other than with respect to

this Assurance, and does not alter a y Participating State's jurisdiction over it.

47. Carrier represents that it h fully read and understood this Assurance, that it understands

the legal consequences involved in igning this Assurance, and that there are no other
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representations or agreements b tween Carrier and the Attorneys General not stated in writing

herein.

48. Carrier represents and rrants that it is represented by legal counsel, that it is fully

advised of its legal rights in this atter and that the person signing below is fully authorized to

act on its behalf.

49. This Assurance shall bin Carrier and shall be bUrling on any and all of its Affiliates,

successors, employees, sharehol ers, officers, directors, and assigns.

50. Carrier shall provide a co y of this Assurance and an accurate summary of the material

terms of this Assurance to its sen or executive officers who have managerial responsibility for

the matters subject to this Assur

51. This Assurance shall be e ective on July 21,2004 (the "Effective Date"), but only so

long as it has been signed by an thorized representative of Carrier an;l by authorized

representatives of every Participa .ng State, unless such condition expressly has been waived in

whole dr in part by Carrier. Unle s provided otherwise in this Assurance, Carrier shall comply

with the terms of this Assurance eginning one hundred twenty (120) days following the

Effective Date (but one hundred 'ghty (180) days with respect to paragraphs 20, 22 and 36), or

such later date or dates as Carrier d the Attorneys General otherwise may agree (the

"Compliance Date"). In the even Carrier acquires or merges with another wireless carrier that is

not subject to the tenm of an assu ance of voluntary compliance that is substantially similar to

this Assurance, the Compliance D te shall be not less than nine months from the date of the

closing of such merger or acquisit on to bring the acquired operations into compliance with the

terms hereof, provided, however, at (a) Carrier shall not unduly delay effecting compliance
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with any provisions ofthis Assur ce that can reasonably be completed prior to the end of su::h

period; and (b) if Carrier makes good faith showing that it is not commercially feasible to

complete such compliance within such period, and requests an extension thereto, the Attorneys

General shall not unreaoonably w thhold consent to such an extension of such period, provided

that, and so long as, Carrier conti ues to work diligently toward completion of such efforts.

52. This Assurance contains e entire agreement between Carrier and the Attorneys General.

Except as otherwise provided her in, thisAssurance shall be modified as to any Participating

State and/or Carrier only by a wri en instrument signed by or on behalfof the Attorney General

of that Participating State and sig ed by oron behalf of Carrier. Cartier understands that in

some Participating States court ap roval of any modification will be necessary. Carrier and the

Attorneys General for such Partic pating Stales agree to use their best efforts to obtain such court

approval.

53. Neither Carrier nor anyon acting on its behalf shall state or imply or cause to be stated

or implied that a Participating Sta e, an Attorney General, or any governmental unit of a

Participating State has approved, anctioned, or authorized any practice, act, advertising

material, or conduct ofCamer.

54. Nothing in this Assurance. hall be construed as a waiver of or limitation on Carrier's

right to defend itself from or to m ke agreem:nts in any private individual or class action, state,

or federal claim, suit or proceedin relating to the existence, subject matter or terms of this

Assurance.

55. Nothing contained in this ssurance shall be construed to deprive any Consumer or other

person or entity of any private rig t under the law.
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56. The titles and headers to ach section of this Assurance are for convenience purposes

only and are not intended by C ier or the Attorneys General tolend meaning to the actual

terms of this Assuran::e.

57. This Assurance shall not e construed against the "drafter" because both Carrier and the

Attorneys General participated i the drafting of this Assurance.

58. shall1imit an Attorney General's right to obtain information,

documents, or testimony from C ier pursuant to any state or federal law or regulation.

59. section of this Assurance shall, for any reason, be held illegal,

invalid or unenforceaole, such ill gality, invalidity or unenforceability shall not affect any other

clause, provision or section ofthi Assurance, and this Assurance shall be construed and

enforced as if such illegal, invali or unenfurceable clause, section or provision had not been

contained herein.

60. Carrier will not participat directly or indirectly in the formation of a separate entity or

corporation for the pUIpose of en aging in acts prohibited in this ASsurance or that would

otherwise circumvent any part of this Assurance or the spirit or purpooes of this Assurance.

61. Nothing in this Assurance shall be construed to waive any claims of sovereign immunity

that a Participating State may hav in any action or proceeding.

62. Nothing in this Assuran::e shall be construed as relieving Carrier of its obligation to

comply with all state and federal aws and regulations, nor shall any of the terms of this

Assurance be deemed to grant C 'er permission to engage in any acts or practices prohibited by

such laws and regulations.

63.. As consideration for the r lief agreed to herein, if the Attorney General of a Participating
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State determines that Carrier ha failed to cOrqJly with any of the terms of this Assurance, arxi if

in the Attorney Generalis sole di cretion the failure to comply does not threaten the health or

safety of the citizens of the Parti ipating State, the Attorney General will notify Carrier in

writing of such failure_to compl and Carrier shall then have ten (10) business days from receipt

of such written notice to provide good faith written response to the Attorney General's

determination. The response sh I include an affidavit containing, at a minimum, either:

a. A statement expl 'ning Why Carrier believes it is in full compliance with

the Assurance; or

b. A detailed explan tion of how the alleged violation(s) occurred; and

1. A statement that e alleged breach has been cured and how; or

11. A statement that e aneged breach cannot be reasonably cured within ten

(10) days from receipt of e notice, but (1) Carrier has begun to take corrective

action to cure the alleged reach; (2) Carrier is pursuing such corrective action

with reasonable and due 'ligence; and (3) Carrier has provided the Attorney

General with a detailed reasonable time table for curing the alleged breach.

64. Nothing herein shall prev nt the Attorney General from agreeing in writing to provide

Carrier with additional time beyo d the ten (10) business day period to respond to the notice,

65. Nothing herein shall be co strued to exonerate any contempt or failure to comply with

any provision of this Assurance a er the date of its entry, to compromise the authority of the

Attorney General to initiate a pro eeding for any contempt or other sanctions for failure to

comply, or to compromise the au ority ofthe court topunish as contempt any violation of this

Assurance. Further, nothing in th s subsection shall be construed to limit the authority of the
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Attorney General to protect the in erests of the Participating State or the people of the

Participating State.

66. The Participating States re resent that they will seek enforcement of the provisions of

this Assurance with due regard fo fairness.

67. In the event that any statut or regulation pertaining to the subject matter of this

Assurance is modified, enacted, p mulgated or interpreted by the Federal government or any

Federal agency, such as the FCC, nd a court of competent jurisdictionholds that such statute or

regulation is in conflict with any p ovision ofthis Assurance, Carrier may comply with such

statute or regulation, and such acti n shall constitute compliance with the counterpart provision

of this Assurance. Carrier shall pr vide advance written notice to the Attorney General qf

Tennessee of the inconsistent prav sion oftbe statute or regulation with which Carrier inten<E to

comply under this pamgraph 67, a d of the counterpart provision ofthis Assurance which is in

conflict with the statute or regulati n.

68. In the event that any statut or regulation: pertaining to the subject matter of this

Assurance is modified, enacted, pr mulgated or interpreted by a Participating State such that the

statute or regulation is in conflict ith any provision of this Assurarx;e and such that Carrier

cannot comply with both the statut or regulation and the provision ofthis Assurance, Carrier

may comply with such statute or re lation, and such action shall constitute compliance with the

counterpart provision of this Assur ceo Carrier shall provide advance written notice to both the

Attorney General of Tennessee and the Attorney General of the Participating State, of the

inconsistent provision of the statut or regulation with which Carrier intends to comply under

this paragraph 68, and of the count rpart provision of this Assurance which is in conflict with the
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statute or regulation.

J. Modifica 'on of Certain 0 erational Provisions

69. To seek a modification of is Assurance for any.reason other than that provided for in

paragraphs 67 or 68 of this Assur ceo Carrier shall send a written request for modification to the

Attorney General of Tennessee on behalf ofthe Participating States. The Participating States

shall give such petition reasonable onsideration and shall respond to Carrier within 30 days of

receiving such request. At the con lusion of this 30 day period. Carrier reserves all rights to

pursue any legal or equitable reme ies that may be available to it.
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In the Matter ofCellco Partnersh p, d/b/a Verizon Wireless
ASSURANCE OF VOLUNTAR COMPLIANCE

CELLCO PARTNERSHIP, D/B/A VERIZON WIRELESS

By:
(Name)
(Title)

Date:



In the Matter of Cellco Partners ip, d/b/a Veriznn Wireless
ASSURANCE OF VOLUNTA Y COMPLIANCE

Dated: June 25, 2004

THOMAS F. REILLY
Attorney General
Commonwealth ofMassachusetts

'By:

Karlen J. Reed, BBO #635094
Assistant Attorney General
Utilities Division.
One Ashburton Place
Boston, MA 02108
(617) 727-2~00

By:
Geoffrey G. Why, BBO #641267
Assistant Attorney General
Consumer Protection and Antitrust Division
One Ashhurton Place
Boston, MA 02108
(617) 727-2200



STATE OF MINNESOTA

COUNTY OF HENNEPIN

"") ....... PSIi"L.ty _._ DISTRICf COURT

FOURTH JUDICIAL DISTRICT

Case Type: Other Civil
(Consumer Protection)

State of Minnesota, by its Attorne General,
Lori Swanson,

Plaintiff,

Vs.

Sprint Nextel Corporation, dIb Sprint
Nextel, Nextel or Sprint and a' Sprint
Corporation; Sprint Spectrum, .P. a/kIa
Sprint PCS; Northern PCS Servi , LLC;
Sprint Solutions, Inc.; Sp' tfUnited
Management Company; Nexte Retail
,Stores, LLC; Nextel Operations In .; Nextel
Partners Operating Corp.; Nex el West
Corp.; and Nextel West Services, L C,

Defendants.

Court File No. '

COMPLAINT

The State ofMinnesota, by ts Attorney General, Lori Swanson, alleges as follows:

INTRODUCTION

1. Sprint Nextel Corp ation (d/b/a Sprint Nextel, Nextel or Sprint and flk/a Sprint

Corporation), Sprint Sp~trum L. . (alkJa Sprint PCS), Northern PCS Services, LLC, Sprint

Solutions, Inc., SprintfUnited M ageinent Company, Nextel Retail Stores, LLC, Nextel

Operations Inc., Nexte1 Partners erating Corp., Nextel West Corp., and Nextel West SeIvices,

LLC (together, '''Defendants'') h ve violated Minnesota's conswner protection laws by

misleading and defrauding subscrib rs (hereafter "conswners") through the extension of wireless

EXHIBIT

D



consumers' contracts without ad· uate notice or meaningful consent. Defendants have mislead

and deceived Minnesota consu ers by extending consumers' contracts for up to two years

without providing adequate notic or obtaining meaningful consent to a·contract extension when

consumers made small changes to their phone service, such as adding extra minutes or .

purchasing a new phone, when ey responded to solicitations by Defendants for additional

products and services, and when he consumers received courtesy discounts. Some consumers

first leamed that their contracts w e extended only after the fact, when the consumers changed

to a different wireless service or celled their service and were hit with substantial termination

fees. The extension of wireles contracts without providing adequate notice and without

obtaining meaningful consent fr m the consumer is misleading, deceptive, and fraudulent

conduct in the marketing and sal of wireless telephone services and equipment and violates

Milll1esota law.

SDICTION AND VENUE

2. This Court has .pers nal jUrisdiction over the defendants, and, pursuant to MilUl.

Stat. §§ 8.01, 8.31, 8.32, subd. 2 ), 325F.69, 325F.70 (2006) and common law, jurisdiction

over the subject matter of this actio

3. Venue in Hennepin ounty is proper under Minn. Stat. § 542.09 (2006) because

the cause ofaction arose, in part, in ennepin County.
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PARTIES

4. Lori Swanson, th Attorney General of the State ofMinnesota, is authorized under

Minn. Stat Chapter 8, incIud' g Minn. Stat. §§ 8.01, 8.31, 8.32 and under Minn. Stat.

§§ 325F.67 and 325F.70 (2006 and has common law authority, including parens patriae

authority. to bring this action 0 behalf of the State of Minnesota and its citizens, to enforce

Minnesota's conSwuet protection laws.

5. Sprint Nextel Co ration, d/b/a Sprint PCS, Nextel or Sprint (collectively "Sprint

Nextel"); is a Kansas corporati n with its executive offices at 2001 Edmund Halley Drive,

Reston, Virginia 20191, and i operational headquarters located at 6200 -Sprint Parkway,

Overland Park, Kansas 66251. In August of 2005; Sprint COrporation merged with Nextel

Communications, Inc. to create S rint Nextel Corporation. According to Sprint Nextel's lO-K

filing with the Securities Exchan e Commission, "Sprint Nextel. is mainly a holding company,

with its operations primarily co . ucted by its subsidiaries." Sprint Nextel either directly or

through its predecessors, successo ,subsidiaries and/or affiliates, marketed and/or sold wireless

telephone services and/or equipme t to Minnesota Consumers.

6. Sprint Spectrum, .P., a subsidiary of Sprint Nextel; is a Delaware limited

partnership with its principal ex utive offices located at 4900 Main Street, Kansas City,

Missouri 64112. Upon infonnati and belief, Sprint Nextel has dominated and controlled the

finances, policies and business p actices of Sprint Spectrum, L.P. Sprint Spectrum, L.P., is

'. .

registered with the Minnesota Secr tary of State, and, upon infonnation and belief, either directly

or through its predecessors, succes ors, and/or affiliates, marketed and/or sold wireless telephone

services and/or equipment to Minn ta consumers.
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7. Northern PCS Se -ces, LLC ("Northern PCS''), was acquired by Sprint Nextel on

August r, 2007, and it is now a subsidiary of Sprint Nextel. Northern PCS is based at

132 Division Street, Waite Park, "nnesota 56387. Upon infonnation and belief, Sprint Nextel

has dominated and controlled th finances, policies and business practices of Northern PCS.

According to Sprint Nextel's we ite, Northern PCS provides Sprint PCS services to small and

mid-size markets in Minnesota.1
.NorthemPCS is registered with the Minnesota Secretary of

State, and, upon infonnation and elief, either directly or through its predecessors, successors,

and/or affiliates, marketed and! r sold wireless telephone services and/or equipment to

Minnesota consumers. -

8. Sprint Solutions, In ., a subsidiary of Sprint Nextel, is a Delaware corporation and

is headquartered at 2001 Edmund alley Drive, Reston, Virginia 20191. Upon informationand

belief, Sprint Nextel has dominat and controlled the finances, policies and business practices

of Sprint Solutions' Inc. Sprint S lutions, Inc., is an entity in which consumers contract for

wireless telephone services and/or uipment. The "Terms and Conditions," which can be found

on Sprint's' website at www.sprint. m, state, '~[Y]our Agreement with Sprint Solutions, Inc. and

its affiliates doing business as Sp· t, Sprint PCS or Nextel includes. teans of your service. plan

(including those outlined below) d the most recent Sprint Nextel Terms and Conditions of

. Service ("Ts and Cs")." Sprint S lutions, Inc., is registered with. the Minnesota Secretary of

state, and upon information and b lief, either directly or through its·predecessors, successorS,

and/or affiliates, marketed and/o sold. wireless telephone services and/or equipment to

Minnesota consumers.

1 http://www2.sprint.com/mr/newstl.do?id=17020
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9. Company ("SprintlUnited"), a wholly owned.

subsidiary of Sprint Nextel, is Delaware corporation. SprintlUnited's principal executive

offices are located at 501 Lou Ho land Drive, Kansas City, MissoUri 64116. Upon information

and belief, Sprint Nextel has d minated and controlled the finances, policies and business

practices of SprintlUnited. Sprin nited is registered with the Minnesota Sec~etarY of State,

and, upon information and belief, either directly or through its predecessors, successors, and/or

affiliates, marketed and/or sold 'reless telephone services and/or equipment to Minnesota

consumers.

10. Nextel Retail Stor ,LLC ("Nextel Retail"), a subsidiary of Sprint Nextel, is a

Delaware corporation and is h quartered at 2001 Edmund Halley Drive, Reston, Virginia

20191. Upon information and beli f, Sprint Nextel has dominated and controlled the finances,

policies and business practices 0 Nextel Retail provides retail services to

consumers, and is registered wi the Minnesota Secretary of State. Nextel Retail upon

information and belief, either dir tlyor through its predecessors, successors, and/or affiliates,

marketed and/or sold wireless. telep one services and/or equipment to Minnesota conswners.

11.. Nextel Operations ., a wholly owned subsidiary of sprint Nextel, is a Delaware

Corporation. Nextel Operations c., is believed to' be headquartered at. 2001 Edmund Halley

. Drive, Reston, Virginia 20191. U n information and belief, Sprint Nextel has dominated and

controlled. the finances, policies d business practices of Nextel Operations Inc. Nextel

Operations Inc., is registered with e Minnesota SecretaIy of State. and upon information and

belief, either directly or through its predecessors, successors, and/or affiliates, marketed and/or

sold wireless telephone services an or equipment to Minnesota consumers.
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12. Nextel Partners 0 erating Corp. ("Nextel Partners"), a wholly owned subsidiary

of Sprint Nextel, is a Delaw e corporation with its business headquarters located at

4500 Carillon Point, Kirkland, ashington 90833. Upon information and belief, Sprint Nextel

has .dominated and controlled th finances, policies and business practices of Nextel Partners.

wireless digital communications services to midsize and rural

markets. Nextel Partners is re 'stered with the Minnesota Secretary of State, and, upon

infonnation and belief, either dir tly or through its predecessors, successors, and/or affiliates,

marketed and/or sold wireless tele hone services and/or equipment to Minnesota consumers.

13. NextelWest Corp. a wholly owned subsidiary of Sprint Nextel, is a Delaware

corporation, . It is headquartered' 2001 Edmund Halley Drive, Reston, Virginia 20191. Upon

infonnation and belief, Sprint N tel has dominated and controlled the finances,-policies and

business practiCes of Nextel W t Corp. Nextel West Corp. provides wireless services to

consumers, and is registered with the Minnesota Secretary of State. Nextel West Corp., .upon

infonnation and belief, either dir tty or through its predecessors, successors, and/or affiliates,

·marketed and/or sold wireless tel hone services and/or equipment to Minnesota consumers.

14. , LLC, a wholly owned subsidiary of Sprint Nextel is a

Delaware corporation. It is he quartered' at 2001 Edmund Halley Drive, Reston, Virginia

20191. Upon information and bel ef, Sprint Nextel has dominated and controlled the finances,

policies and business practices 0 Nextel West Services, LLC. Nextel West SerVices, LLC,

provides wireless services to cons ers, and is registered with the Minnesota Secretary of State.

Nextel West Services,' LLC, up n infonnation and belief, either directly or through. its

.predecessors, successors, and/or

and/or equipment to Minnesota co

liates, marketed and/or sold wireless telephone services
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ACfl.1AL BACKGROUND

IS. Sprint Nextel is a corporation comprising a number of subsidiaries and affiliates

through which it operates in M' esota, including, ·but not limited to, Sprint Spectrum L.P. (alk/a

Sprint peS), Northern pes S .ces, LLC, Sprint Solutions, Inc., SpqntlUnited Management

Company, Nextel Retail Stores, LC, Nextel. Operations Inc., Nextel Partners Operating Corp.,

.Nextel West Corp., and Nextel

16. Sprint Nextel bo ts that it is th~ third largest wireless company in the United

States, providing wireless telepho e service to over 50 million Americans.

17. Defen,dants provid wireless telephone service to consumers pursuant to contracts

which generally last one to two years. Ira consumer cancels before the termination date,

Defendants typically charge the nsumer a tennination fee of up to $200. After the initial tenn

of the contract ends, consum .may continue to receive Sprint wireless service under a

month-to-month contract arrang

18. Defendants provid wireless service under a variety of wireless plans with dozens

of different characteristics. For - .tance, each wireless plan may have a different nUmber of

wireless service minutes allotted the consumer, different allocations of the conswner's minutes

based on the time ofday the cons er makes calls, e.g. "anytime" minutes as opposed to "nights

and weekends" minutes, a differe t number of phones covered Wlder one plan, and a difference

in charges for roaming (i.e. calls ade outside Sprint's service network), text messages and for

minutes uSed in excess of the ber permitted under the consumer's plan. While each

particular configuration command its particular fee, the contract terms are limited to a one or

two year option.
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ers have contacted Defendants to make small changes to theirWhen some co19.

existing plans, suc~ as to add ditional minutes, a phone, or phone features, Defendants have

imposed a one to two year contra t extension or even a new contract upon the consumers without

adequately. informing those cons ers that the changes result in the extension of an existing

contract or the acceptance of a ew. contract or obtaining meaningful consent to the contract

extension or new contract. In s me cases, Defendants' customer s~rvice representatives have

told consumers· that these mino changes to their accounts would not result in a contract

the consumers' contracts despite this representation. Other

consumers report that Defendan have mislead them by making unauthorized changes to their

service plan. Sometimes, these uthorized changes are not discovered by the consumer until

they cancel their wireless service in accordance with their contract, and then are hit with large

tennination fees.

20. Defendants have so extended consumers' contracts by activ~ly marketing to

existing consumers new products d services Without adequately infOIming the consumer that

the acceptance of the offer wo d result in a contract .extension. Unbeknownst to some

consumers, acceptance of a new roduct or service, such as an upgraded phone or additional

minutes, has resulted in an exte ion of th~ir existing contract term or even a whole new

contract.

21. Defendants have a1 0 offered consumers what is described by Defendants as. a

"courtesy discount" without adeq tely notifying the consumers that by receiving the ·discount,

their contract was extended or a ne contract was' created.

. 22. When some cons

contracts or' evidence there was a

have asked Defendants for a copy of their alleged new

ntract extension, Defendants have state<:! that they do not
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have a copy of the contract to hich they insist the consumer is bound, and have refused to

provide the consumer with a cop ofa contract outlining the terms.

Defendants Have Ex ended Minnesota Consumers' Contracts Without
Providing Adeq ate Notice or Receiving Meaningful Consent

23. According to ~e merican Customer Satisfaction Index, the cell phone industry

continually ranks among the bot m five industries for customer satisfaction.2 The Defendants'

unauthorized unilateral. extension of consumers' contracts and creation of new contracts without

providing adequate notice and/or btaining meaningful consent is an abusive practice that results

in a denial of a consumer's righ ·to shop around for the lowest rates and best quality service.

Below are illustrative, non-excl sive examples of Defendants' tactics in attempting to hold

consumers captive by fraudulentl extending their contracts and then penalizing consumer~ when

they try to leave:

24. Lawrence Biehn 'Biehn"), a fonner high school principal who resides in

Circle Pines, Minnesota, began a one year contract around 2001 or 2002 with Defendants for

wireless phone service. Biehn ely used his phone, so after having wireless service with

Defendants for nearly four years, e decided to tenninate his contract in November 6f2006. On
.'

his .final statement, Biehn, a long erm customer of Defendants, noticed that he was charged an

early termination fee. When he lled Defendants to dispute the charge, he was told that he

changed his service and thereby e tended his contract the previous year. Biehn, however, does

not recall making any changes to hi plan nor did he have any reason to change his plan. Biehn

. _.

2 Eleazar David Melendez, I'm Abo t to Lose You, News~eek, August 6, 2007, at 36~

9



celled her wireless service with Defendants in November ofmasters degree in agriculture,

was also told. during his telep ne call with Defendants that Defendants spmetimes falsify

customer accounts to reflect con act extensions in order to meet quotas or earn commissions.

Ultimately, Defendants refused 0 remove the early tennination fee until Bielmasked the

Minnesota Attorney General's 0 ce ("AGO") for help.

25. Elizabeth Adamek ("Adamek"), of Randall, Minnesota, who is studying for her

2006 after her two year contract erm had expired. Adamek thereafter received a letter in the

mail from Defendants t:hanking er fot: extending her contract for two years. When· Adamek

called Defendants' customer se 'ce, she was told that she would have to pay $200 in early

tenni.nation fees if she cancelled her service. Defendants claimed that her contract had b~n

extended on November 17, 2006, when A<;tamek allegedly called Defendants, but Defendants

were unable to provide Adamek i~ any record of her calion November 17, 2006. Over the

next month and half, Adamek spe t substantial time trying to correct Defendants' error. During

telephone calls, she was contin Iy placed on hold, transferred, and disconnected. Adamek

describes her experience with Def; dants as a "nightmare."

26. Peggy Dahl ("Dahl '), a bank teller from Buffalo, Minnesota, also battled with

Defendants over an extended· con ~t after an unauthorized 5% discount appeared on her bilL

.Dahl, who had wireless service wi Defendants more than five years and thus had fulfilled her

contract term, assumed. she was on month to month contract and could cancel at any time. "Dahl

cancelled her wireless" service .th Defendants, and was siIq>rised when Defendants then.

charged her a $150 termination f; . Dahl contacted Defendants to dispute the termination fee,

and· was told fot the first time tha; Defendants had been applying a 5% discount to the a~unt .

for sevetal months·;" laimed this discoWlt began after Dahl's daughter contacted
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Defendants about the phone rna nctioning. Dahl's daughter, however, states that she was not

informed of the discount and di not agree, and not being the authorized account holder, could

not agree to any change ofthe wi eless bill.

27. Katie Rogness· ("Rogness"), a communications. Ph.D. candidate from

Minneapolis, Minnesota, contac Defendants in the Fail of 2006 to confinn that her contract

affinning, Rogness cancelled her service with Defendants on

April 28, 2007. Ms. Rogness' mal bill from Defendants contained $400 in early termination

fees. Again, Defendants claim that Rogness extended her contract on November 12, 2006, by

_agreeing to a 5% discount on ·he bill. Rogness knew nothing about this discount. Defendants

stated that they mailed a letter nfmning that her acceptance of this discount extended her

contract for two years, but Rogn s does not recall receivirig this letter. After being transferred

numerous times and holding for· ours, Defendants told her this· was her problem and refused to

waive the termination fee. Ro ess is "outraged that [De(endants] can extend a contractual

agreement without the consent of e consumer."

28. ers are· aware that a discount will be applied to their bill,

Defendants have not adequately isclosed that the consumer's contract will be extended. For

example, when Marlene Bratvol ("Bratvold"), a senior citizen splitting. her time between

Plymouth, Minnesota and Arizo contacted Defendants to change her billing infonnation,

Defendants told her that because he was a good customer and used few minutes, they would

.. give her a courtesy discoUnt for 0 years. She naturally did not interpret this apparent goodwill

gesture as a ploy to extend her ntract. When Bnitvold terminated·. Defendants' service in

conformance with her ·contract, $ e received a fu1al bill from Defendants with $150 in early
. - .

termination fees. iately called Defendants to dispute -the chaige. In this phone

11



'. '.

call, Bratvold.was told for the firs time that her acceptance of the courtesy discount resulted ina

two-year contract extension. en Bratvold contacted the AGO for help, she noted that

disguising contract extensions as urtesy discounts' is a "sneaky" practice, and questioned ''how

many other people have [Defendan s] robbed?"

29. mallest voluntary additions to a wireless phone plan, such as

adding or decreasing minutes, De ndants have extended consumers' contracts unilaterally and

without authorization. Denise ~n ebretson ("Engebretson"), of Rockford, Minnesota became

unexpectedly trapped in an additio al two year contract when she decreased the minlltes on her

service plan. When'Engebretson c led on April 17, 2006, to decrease her minutes, Defendants'

customer service representative tol her that this could be done, but she would have to extend her

.contract for one year. Although s e was not -happy about extending her contract for one year,

she agreed. On May 9, 2007, mor than a year later and after her contract expired, Engebretson

.moved her. cell phone service to another carrier. Defendants slapped Engebretson with a

$150 early tennination fee. Becaus she agreed to an extension for only one year, Engebretson

called to dispute the early terrni ation fee. Engebretson· was transferred to sev~al sales

representatives and" put on hold for ver thirty minutes, only to be told that Defendants would call

her back. Defendant, however, nev

30. . David Johnson ("Jo n"), a resident of Arden Hills is aregional manager of a

local company. Johnson is one of e lucky consumers who narrowly avoided an unauthorized

contract extension while adding -mi utes. Johnson decided in the Spring of 2007 that he needed

to· add minutes to his' cell phone pI because he was traveling often for work. -Just as he was

-about to close the· transaction, 10 on asked the sales associate if doing so would extend his-_

contract.- Only when he specifically asked the right question" was Johnson informed that adding
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minutes would extend his con 1. In May of 2007, Johnson wrote the AGO questioning the

legality of this practice.

3L Selena Hayslett (' Hayslett"),. a realtor from Apple Valley, Minnesota, had her

contract extended several times ·thout her knowledge or consent for simply correcting billing

errors. Hayslett and her husband upgraded their phones in November of 2006. After upgrading, .

Hayslett noticed that she was ove charged on her next bill by about $300. When Hayslett called

to dispute the charges, she was i onned that parts of her service plan no longer eXisted, and she

had to switch service plans. Th reafter, eaeh time she called to correct a billing error, she was

placed on hold for extended peno of time and often had to call several times to simply correct

one billing error. During one of e calls, Hayslett was told by a representative that her contract

had been renewed the last time s e called. Hayslett .then realized that each·time she had called

Defendants to correct the billing ors, Defendants had be~ extending her contract without her

consent or knowledge. HaysI . believes Defendants had ''tricked'' her into extending her

contract.

32. Jon Hintz ("Hintz" of Stewartville, Minnesota, was also mislead and deceived by

.Defendants. Hintz agreed to a a one year extension to his contract, but then Defendants

unilaterally extended it for two Y' • When Hintz contacted Defendants in June of 2006, to

inquire about getting a ·new phone, Defendants infonned him that he waseligible for a $50 rebate

. per line if he extended his ~contr.a by one year. Hintz, not wanting.to extend his contract for .

more.than a.year, verified with th representative that his contract would only be extended for

one year. .In May of. 2007, HintZ .called to dispute·charges On his bill and to confinn that. his

cOntract expired in June of 2007 During this call,..·he was informed. fot the .first time that,

according to Defendants, his con act expired in 2008. Upset that Defen~tS misled him, he
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asked to speak with a supervisor. The supervisor, rude and unhelpful, hung up on him. Hintz

called back, and once again spoke with rude and unhelpful representatives. Hintz stated that one

of Defendants' representatives tol him "you are going to be a Sprint customer for another year

and there is nothing you can do ab ut it [unless]you ... pay the $200 early tennination fees." " .

33. Kirsten Farrell ("F ell") of Minneapolis, Minnesota, is another unsuspecting

consumer who was mislead and dived by Defendants when they sold her an upgrade. After

upgrading to a new,phone, Farrell as unable to get good service or receive voicemail messages,

so she called Defendants for help. She was told by a customer service representative that fo~ a

$25 upgrade fee and "no extension r renewal ofher contract, they would swap out her phone for

a different model. Farrell agreed t do this, but about two weeks later, she received a notice in

the mail from Defendants indicat' g that her contract had been extended for two years. Farrell

called to dispute the unauthorized ntract extension, and was infonned by a customer service

representative that the phone tha rePlaced her defective phone was an upgrade and that

Defendants' representative was r uired to impose an extension. Repudiating the previous

customer service repres~tative's greement, the representative told her that she coul~ either

swap back to her old phone, or pay efendants $150 for her current phone.

34. Kelly Effinger ("E nger") a sign language interpreter from· Brooklyn Park,

MinneSota, had a similar experien . Around December of 2004, Effinger added an additional

phone to her plan and was promis by Defendants that the pho~e would not be under contract

"When Effinger called Defendants' October of 2006 to confinn that the phones were no longer

tinder contract,she was assuredb Defendants that the third phone was never placed under a

"~ntract. Con:>equently, Effinger orted out her three phones to another carrier. "Before "she

activated her phones with the new .er, she called. to confirm that there would be no problems
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Effinger' was bounced 'around to about nine differentwith Defendants. During the

representatives, who repudiated earlier agreements, and informed her. that her third phone was

under contract. Defendants also t ld Effinger that if she cancelled her third phone, she would be

charged a $115 early tennination ee. During her final conversa~on with Defendants' customer

service, Effinger requested to sp to someone who could help her, and Defendants' customer

service representative replied, "I am that person and I'm not going to do what you want."

Defendants' customer service rep entative ended the·conversation by hanging up .on Effinger.

By the time the call ended, Effin er claimed she had wasted one hour and forty-five minutes

trying to get Defendants to keep th lr word.

35. Defendants also fai ed to adequately disclose that contracts would be extended

when consumers purchased new uipment or phones. For example, having wireless service

with Defendants for three years, e Danielson ("Danielson")? a clerical worker for the State of

Minnesota who resides in White Lake, Minnesota, purchased a new phone, but returned it

because of poor service. She was ot informed that purch~mg a new phone would extend her

contract. About a year and a half ater, Dm;rlelson tenninated her service with Defendants, and

they~illed her $150 for early te . tion fees. Danielson disputed Defendants' fee, and was told

for the first time that when she purchased a phone in 2003, her contract was extended.. .

.Defendants declared that this was h problem and there was nothing they -could do.

36. Semple Enterprises is a family-owned business in St. 'Paul, Minnesota, that

recycles asphalt and concrete to m e road and building'materials, excavates roads and buildings,

." and provides demolition services. emple ~ntexprises; contracts were ex,tended when ~ployees'

simply visited retail stores to purch e equipment for the phones, such·as ba~eries and chargers,

sought repairs, or upgraded phones. Semple Enterprises states that none of the employeeS knew
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about or agreed to contract exte ions or had the authC?rity to do so. Denise Semple, one of

Semple Enterprisesowners stated "I believe that Sprint Nextel has been dishonest in the conduct

of its business with my company" Because of these contract extensions, Semple Enterprises is

unable to switch wireless carriers -thout facing thousands of dollars in termination charges.

37. Jennifer Pulczinski ("Pulczinski") of Bloomington, Mirmesota, also was deceived

by Defendants' failure to disclose her contract would be extended when she purchased a new

cell' phone when her old one fail . Because she only had three months left on her contract, she

decided to-pay full price (about $ 00). Approximately nine months later, Pulczinski decided to

switch cell phone providers. DeD dants charged her a $150 early tennination fee. She was later

informed for the first time that when she had purchased a new phone, Defendants' had

unilaterally qlodified her contract by increasing her minutes without her consent Pulczinski

never agreed to any service plan upgrade, however. Defendants claim that when Pulczinski

purchased the phone and upgrad her service that she was "educated" about her contract being

extended for two years, but Pulczi ki does not recall being so "educated." Pulczinski requested

that Defendants produce a contract signed by her showing that she agreed to a contract extension

and produce a recording of her sup osed "education" pertaining to the contract extension. While

Defendants claim that Pulczinski should have -received a confinnation letter in the mail,

Pulczinski does not recall recei ng one. Despite -Defendants providing no evidence that

Pulczinski agreed to a modificati n of her contract, they refused to "remove the $150 early

termination fee.

_38. Deborah Cox ("Cox' ) of Bloomington, Minnesota, similarly was misled when she

upgraded her ce~lular phone. At th time she upgraded in 2~03~ she-was '~old she was extending

her contract for one year and after at she would be on a month to mqnth 'contract fu May of
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2005, Cox switched to a differen carrier. Because she thought she was on a month-to·month

contract, Cox did not think it ould be a problem that she switched carriers. However,

Defendants assessed Cox an earl termination fee .of $150 after the switch. Cox contacted
.,

Defendants several times to dispu e the early tennination fee and two year contract extension.

Defendants refused to remove the arly termination fee and told Cox that she was r~sponsible for

the fee. In response'to her experi ce with Defendants, Cox stated, "Sprint's conduct upset me

systematically imposing punitive termination fees were not39.

concerns just did not care."

greatly, and I believe that.Sprint w lying. Fwthennore, it seemed that the people handling my

bad enough, Defendants also sent disputed accounts to collection. agencies, hurting consumers

credit. For example, when Scott trouts ("Strouts"), an attorney in Minneapolis, cancelled his

account in May of 2005, he was' harged $150 in early tennination fees. When he called to

.dispute this charge, he was surpris to learn that when he purchased a new 'phone at full price in

October of 2003, Defendants reco ded a contract extension for two years. Strouts, livid at the

fact that~ Def~ndants were atternp g to bilk him, requested written confirmation showing he

agreed to a neW contract, but Deti dants did not provide any. Defendants' refusal to remove the

fee, not only resulted in Strouts' ccount being sent to a collection agency, but also caused

Strouts to incur a negative referen on his credit report.

".
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. COUNT I

DEFENDANTS' EXTENS ON OF ITS CONSUMERS' CONTRACT TERMS OR
IMPOSITION OF NEW ONTRACTS WITHOUT ADEQUATE NOTICE OR

MEANINGFUL CONSENT OLATES MINNESOTA'S CONSUMERFRAUD ACT.

40. Plaintiff re-alleges all prior paragraphs of this Complaint.

41. Minn. Stat § 325 69, subd. 1 provides that:

The act, use, or ernplo ent by any person of any fraud,· false pretense, false
promise, misrepresentatio , misleading statement or deceptive practice, with the
intent that others rely th eon in COlUlection with the sale of any merchandise,
whether or not any person has in fact been misled, deceived, or damaged thereby,
is enjoinable as provided erein.·

42. Defendants have ade material misstatements and material omissions in the sale

and marketing 'of their wireless poducts and services by failing to adequately notify consumers

that changes made to their wireles plans, the acceptance ofnew products and services·marketed

to them by Defendants, and/or· e receipt of what is described by Defendants as courtesy

.discounts result in the extensiQn 0 an exis·ting contract or the imposition of a new contract. ibis

deceptive practice often wrongfull imposes a penalty fee on consumers.

43. Defendants also h e engaged in fraudulent conduct by holding consumers to

unauthorized extended or new con

44. in connection with the marketing and sale of its ·wireless

products and services are false, de tive and misleading.

45. described above constitutes multiple, separate violations of

. Minn. Stat § 325F.69, subd. 1 (20
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COUNT II

. DEFENDANTS' EXTENS ON OF ITS CONSUMERS' CONTRACT TERMS OR
IMPOSITION OF NEW ONTRACTS WITHOUT ADEQUATE NOTICE OR

MEANINGFUL CONSE OF ITS CONSUMERS VIOLATES MINNESOTA'S
UNIFORM ECEPTIVE TRADE PRACTICES ACT.

46. Plaintiff re-alleges I prior paragraphs of this Complaint.

47. MiIll1. Stat. § 325 44, subd. 1 provides, in relevant part, that:

Subdivision 1. A erson engages ip a deceptive trade practice when, in the
course ofbusi~ess, vo~ation, or occupation, the person:

(13) engages in yother conduct which similarly creates a likelihood
. of confusion or mis dersta:nding.

48. Defendants have e gaged in conduct that creates a likelihood of confusion or

. .
misunderstanding. Defendants h ve unilaterally extended its conswners contracts or placed

consumers in new contracts with ut adequate notice or meaningful .consent. Conswners have

learned of the unauthorized chan es only after they cancelled their service and were hit with

exorbitant and unexpected termina ·on fees.

49. When consumers ispute the existence of the extended or new contracts,

Defendants have refused to corree its records and remove the charges for termination fees. In

some cases, Defendants have ev sent consumers' accounts to collection agencies, thereby

damaging the consumers' credit ra gs.

50. Defendants' oonduc is a deceptive practice and constitutes multiple and separate

. Violations ofMinn. Stat. § 325D.44 subd. 1 (2006).

RELIEF

WHEREFORE, Plaintit4 th State ofMinnesota, by its Attorney General Lori Swanson,

prays that the Court issue Its order d j1,ldgment as follows:
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.: A. Declaring that De endants' acts described in this Complaint constitute multiple,
separate violations ofMinn. Stat. §§ 325F.69 and 325D.44, sOOd. 1.

. B. .Enjoining Defend ts, and its employees, officers, directors, agents, succeSsors,
assignees, affiliat s, merged or acquired predecessors, parent or controlling
entities, subsidiari ,and all other persons aCting in concert of participation with
it, from the condu t described herein, or violating in any other way Minn. stat.
§§ 325F.69 and 32 D.44, sOOd. 1.

C. Awarding judgme against Defendants for civil penalties pursuant to Minn. Stat.
§ 8.31, subd. 3 for ch separate violation of Minn. Stat. §§ 325F.69 and 325D.44,
subd. I.

D. Awarding judgme t against Defendants for restitution under the parens patriae
doctrine; ·Minn. S t § 8.31, the general equitable powers of this Court, and any
other au~orityfor I persons and entities injured by Defendants' acts described in
this Complaint.

E; Awarding plaintiff ts costs, including costs of investigation and attorney's fees, as
authorized by Minn Stat. § 8.31, subd. 3a.

F. Granting such furth and other reliefas the Court deems just and proper.

Dated: Respectfully submitted,

ARY R INO 1OV\JiIIl \TI

CHRISTIAN J. CLAPP (#0350114)
Assistant Attorney Generals
445 Minnesota Street, Suite 1400
St. Paul, Minnesota 55101-2127
(651) 296-1794 (Voice)
(651) 297-7206 (TIY)

ATTORNEYS FOR STATE OF MINNESOTA
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MINN. STAT. § 549.211

ACKNOWLEDGMENT

The party. or parties on whose behalf the· attached 90cument is served acknowledge

through their undersigned COUll el that sanctions may be imposed pursuant to Minn. Stat.. .

§ 549.21 (2006).

GARY R. C GR #01806
CHRISTIAN J. CLAPP (#0350114)
Assistant Attorney Generals
445 Minnesota Street, Suite 1400·
St. Paul, Minnesota 55101-2127
(651) 296-1794 (Voice)
(651) 297-7206 (ITY)

Dated:

ATIORNEYS FOR STATE OF MINNESOTA

AG: #1870816-v2 .
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1 EDMUND G. BROWN n .
Attorney General of the S1~te of California

2 ALBERT NORMAN SHELDEN,
Senior Assistant Attorney P.eneral

3 MARGARET REITER
Supervising Deputy Atton ey General

4 JOHN G. DONHOFF, JR. (State Bar # 91732)
Deputy Attorney General

5 California Department of ustice
455 Golden Gate Ave., Su te 11000

6 San Francisco, California ~4102

Telephone: (415) 703- 117
7 Facsimile: (415) 703- 480

8 Attorneys for Plaintiff,
People of the State of Cali ornla

THE PEOPLE OF THlt STATE OF CALIFORNIA, Case No.

SUPERIOR COURT OF CALIFORNIA

COUNTY OF SAN FRANCISCO

9

10

11

12

13

14

15

16

17

18

19

v.

AT&T MOBILITY LL~,

Plaintiff,

Defendant.

FINAL JUDGMENT AND
PERMANENT INJUNCTION

20 Plaintiff, the Pe pie of the State ofCalifornia through Edmund G. Brown Jr., Attorney

21 General and Deputy Attorney General John G. Donhoff, Jr., and Defendant AT&T Mohility

22 LLC, a Delaware corpora ~on, appearing through counsel, having stipulated to the entry of this

23 Judgment without the takipg ofproof or trial; this Judgment not constituting evidence ofor an

24 admission regarding any i~sue alleged in the Complaint; the Court having considered the

25 Stipulation for Entry ofJt dgment executed by the parties and filed herewith; and good cause

26 appeanng,

27

28

IT IS HEREBY OE~ERED, ADJUDGED AND DECREED as follows:

JURISDICTION AND VENUE

1
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EXHIBIT

Judgment I



1 1. This Court has jurisdiction of the subject matter of this action and of the parties.

2 Venue as to all matters b tween the parties relating to this action is proper in this Court.

3

4 DEFINITIONS

5 2. For purposes 0 this Judgment, the term "subscriber" shall include a representative ofa

6 subscriber and shall me a customer for Defendants' wireless telecommunication services,

7 including wireless teleph ne service, with a California billing address or area code, and a

8 customer shall mean a su scriber. A subscriber does not include a large business account

9 governed by a separate c ntract of a type not available through either Defendants' retail stores or

10 any ofits network of ind pendent dealers.

11 3. For purposes 0 this Judgment, the term "telecommunications services" and "services" .

12 shall include any voice 0 data transmission provided by Defendants to or from a wireless phone.

13 4. For purposes 0 this Judgment, the term "communication'~ shall include any oral, and

14 any written, including el ctronic, communication.

15 5. For purposes 0 this Judgment, the term "phone" shall refer to any wireless device

16 through which telecomm: ications services can be originated and received.

17 6. For purposes 0 this Judgment, the term "customer service" shall refer to Defendants'

18 department, and its perso el, through which subscribers may communicate concerning

19 Defendants' services and eir accounts.

20 7. For purposes 0 this Judgment, the term "charge(s)" shall mean the amount billed to a

21 subscriber.

22 8. For purposes 0 this Judgment, the term "disputed charge(s)," "charge(s) in dispute,"

23 "amount(s) in dispute," 0 "dispute(s) a charge" shall refer to any charge(s) which the subscriber

24 contends the subscriber d d not authorize after a phone was lost or stolen ("LOS"), including

25 those incurred after the L S but before it was reported to the Defendants.

26 INJUNCTION

27 9. The injunctive rovisions of this Judgment apply to AT&T Mobility LLC, its officers,

28 directors, employees, age ts, representatives, partners, subsidiaries, wireless affIliates,

2
People v. AT&T Judgment



1 successors, assigns, and a 1persons acting in concert or participating with any of them

2 (collectively, the "Defen ts"), in connection with charges billed to a subscriber in California.

3 1O. All injunctive r lief under this Judgment, including all reliefdescribed in paragraph

4 11, is ordered pursuant to California Business and Professions Code sections 17203.

5 11. Defendants are mmediately and permanently enjoined from directly or indirectly

6 doing any of the acts set rth in this paragraph:

7 A. in connection w th a disputed charge, (1) failing to act in accordance with the

8 provisions of Public Utilifes Code section 2890(d)(2)(D) and (e), or (2) expanding a

9 subscriber's obligations 0 limiting a subscriber's rights beyond those provisions;

10 B. failing to furnis the information described in this subparagraph 11.B. (1) through (5),

11 below, clearly and conspi uously (i) with each subscriber agreement; (ii) in the first

12 communication with a su scriber who initially disputes a charge in writing unless the dispute is

13 resolved in the first respo se by an agreement to credit the subscriber's account or refund the

14 disputed charge in its ent" ety; (iii) during the oral communication in which a subscriber ,initially

15 disputes a charge unless t e dispute is resolved during that communication by an agreement to

16 credit the subscriber's acc uni or refund the disputed charge in its entirety; (iv) during any

17 subsequent communicatio about a disputed charge ifcrediting or refunding of the disputed

18 charge in its entirety has t occurred; (v) at any time after the initiation of service when

19 communicating in writing with subscribers about what they should do if their phone is lost or

20 stolen or if the subscriber .sputes a c~arge, unless the communication is one in which the

21 service and the subscriber agreement are being summarized, subscribers are informed they can

22 suspend and restart their s rvice at any time without cost, or clear and conspicuouS

23 cross-reference to the info ation is also being provided; and (vi) with each subscriber's bill, if

24 the bill does not provide b th the information required under Public Utilities Code section

25 2890(d)(2)(B) with regard to how to resolve a disputed charge and a clear and conspicuous

26 cross-reference to the po on of the subscriber agreement that contains the information:

27 (1) subscribers are not responsible for charges they did not authorize;

28
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1 (2) Defendan will carry out an investigation and within 30 days either credit the

2 subscriber's account or r fund any am~unt paid for the disputed charge in full, or advise the

3 subscriber that Defendan s have determined the disputed charge, in whole or in part, was

4 authorized and that a ere it or refund for the full amount in dispute will not issue for that reason;

5 . (3) the custo er may submit to Defendants any documents, statements or other

6 information to show the c arge was not authorized;

7 (4) if the subs riber is di~satisfied with the results of Defendants' investigation, the

8 subscriber may file a com laint asking the California Public Utilities Commission to investigate

9 and may have other legal ights, provided however, that to avoid confusion after a dispute arises

10 Defendants may wait unti the investigation is completed (which may not be later than the 30

11 days as provided in sub-p agraph 11 (G», before informing the customer ofhis complaint-rights

12 under this sub-paragraph;

13 (5) while an' estigation is pending the subscriber need not pay the disputed charge

14 or any associated late ch ges, the disputed amount will not be sent to collection, and no adverse

15 credit report will be made based on the disputed amount;

16 C. discourag' g subscribers from having disputed charges investigated;

17 D. stating or i plying in any communication with subscribers that failure to report

18 "immediately" "quickly" , as soon as possible" or in any other manner a lost or stolen phone

19 diminishes the subscriber' right to an investigation (provided, however, that so long as the

20 communication clearly do s not so state or imply, Defendants may encourage customers in

21 writing to report a lost or tolen phone when it comes to the subscriber's attention, by such

22 means as, for example, hi hlighting the availability ofcost-free service suspension and

23 restoration at a subscriber' request);

24 E. stating or i plying in any communication with subscribers that a delay in

25 reporting a lost or stolen p one is a factor in determining whether disputed charges were

26 authorized, such as stating or implying in any communication with subscribers that failure to

27 report a LOSS "immediate y" "quickly" or "as soon as possible" will limit the customers rights;

28 provided however, Defen ts may state that an unexplained or unreasonable delay in reporting

4
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1 a lost or stolen phone rna be considered as evidence suggesting that the disputed charges, in

2 whole or in part, were in act authorized;

3 F. stating or mplying in any communication with subscribers that the subscriber's

4 right to either an investig tion or to a favorable outcome to an investigation about disputed

5 charges is conditioned on the subscriber taking any of the following actions or requiring a

6 subscriber who disputes charge to take any of the following actions: reporting a phone stolen to

7 a.third party, submitting y particular document or corroboration, such as a police report of

8 theft, swearing under pen Ity ofpeIjury a phone was lost or stolen, disputing the charges in

9 writing rather than throu calling the ordinary customer service number available to subscribers

10 for questions about their ill, or taking any other particular action, provided however, that

11 Defendants may advise th subscriber that their determination ofwhether they fmd the disputed

12 charges were authorized r not may depend on the subscriber providing information to

13 corroborate the subscribe s contention that the phone was lost or stolen, so the subscriber should

14 provide whatever docume ts or other information the subscriber believes will support his/her

15 claim that the phone was 1 st or stolen;

16 G. unless a di puted charge is resolved by Defendants' agreement to credit the

17 subscriber's account or re d the disputed charge in its entirety (i) on the Defendants' own

18 initiative after becoming are of unauthorized charges, or (ii) during the initial oral

19 communication about the isputed charge or, if the initial communication is in writing, in

'20 Defendants' first response (and in connection with either (i) or (ii) completing the process so that

21 the subscriber receives th refund or credit as soon as technically feasible, but no later than the

22 date for issuance of the se ond regular bill after the disputed charge is resolved), failing to do

23 each of the following:

24 a reasonable investigation that considers any reasonably relevant

25 information available to s w whether the charge was authorized;

26 days from receipt of the dispute, credit or refund any amount billed

27 'completing the process so that the subscriber receives the refund or

28
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I credit as soon as technic lly feasible but no later than the date for issuance of the second regular

2 bill after the disputed ch ge is resolved;

3 (3) within 30 days from receipt of the dispute, either credit or refund the disputed

4 charge, completing the p cess so that the subscriber receives the refund or credit as soon as

5 technically feasible but n later than issuance of the second regular bill after the account is

6 credited, or advise the su scriber that Defendants have determined the disputed charge, in whole

7 or in part, was authorized and a credit or refund would or would not be allowed;

8 (4) while investigation is pending refrain from requiring payment of any

9 disputed charge, assessin any late charges, sending the disputed amount to collection, or

10 making any adverse credi report based on the disputed charge;

II H. failing to sure the provision of appropriate training in the requirements of this

12 Judgment to all Defendan 's personnel who offer, provide, assist in providing, or discuss with

13 subscribers or potential s bscribers in California, Defendants' telecommunications services or

14 disputed charges, inc1u . g specifically all customer service personnel;

15 I. providing' formation, materials or training that is inconsistent with the terms of

16 this Judgment to any ofD fendants' employees, agents or representatives or permitting conduct

17 that is inconsistent with e terms of this Judgment by any of Defendants' personnel;

18 1. at least twi e in the first six monthly bills and beginning no later than 90 days

19 after entry ofjudgment, fi iling to call attention by clear and conspicuous notice to the

20 contractual changes being provided about unauthorized charges and lost and stolen phones and

21 by failing to include at lea t a portion of the notice which shall call attention to the contractual

22 changes on the first page fthe bill near the "amount due" field. Subscribers who begin service

23 after entry of this Judgme t but who are given contracts that fail to comply with the terms of

24 Paragraph 11 must be pro .ded a revised contract or a clear and conspicuous addendum to their

25 ce with this Judgment no later than 90 days after entry of this

26 Judgment. Subscribers w 0 begin service after this Judgment is entered and receive a subscriber

27 agreement that complies ·th Paragraph II, need not be given notice under this sub-Paragraph.

28
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maintain r cords ofdisputes about unauthorized charges for four years from the

date Defen ants are first apprized ofa dispute;

for six mo ths, beginning three months after October 31, 2007, provide to the

Attorney eneral every three months a report sufficient to show the date

Defendant earned of the dispute, the amount in dispute, the date Defendant

concluded ts investigation, and the amount, if any, credited or refunded, and

within 30 ys of a request by the Attorney General, provide any other dispute

records re ested by the Attorney General regarding any or all of the disputes

2.

1 K. In respect 1) to disputed charges that Defendants do not agree to resolve by

2 issuing a credit or refund fthe disputed charge in its entirety during the oral communication in

3 which a subscriber initial y disputes a charge or in the first responsive communication after

4 receiving the initial writt n communication in which a subscriber disputes a charge (so long as

5 the response is tendered ithin 20 days of receipt), or (2) to disputed charges which Defendants

6 do not in fact resolve by ending the consumer a refund as agreed in the initial communication or

7 entering a credit on the c nsumer's bill as agreed in the initial communication by the date for

8 issuance of the second re lar bill after the disputed charge is resolved, failing to do the

9 following:

10 1.

11

12

13

14

15

16

17

18

19 3. for three y ars after the last date on which records are provided to the Attorney

20 General un er subparagraph 1LK.2., provide copies of the dispute records to the

21 Attorney G neral within 30 days after a request to review the records; and

22 4. thereafter, alee dispute records available in accordance with otherwise lawful

23 requests;

24 For purposes of this para aph, "dispute records" or "records of disputes" include any evidence

25 ofcommunications- betwe n Defendants and the subscriber about the dispute including written

26 communications and note about oral communications, written information provided by the

27 subscriber, the informatio on which Defendants' based their determination that the charges

28 were authorized, and doc ents sufficient to show the date Defendants learned of the dispute,

7
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1 the amount in dispute, the ate Defendants concluded their investigation, and the amount, if any

2 credited or refunded.

3

4 12.

TIMING

This Iud nt is effective on entry except as otherwise provided. The provisions

5 ofsub- Paragraphs 11 B- shall be effective as of October 31, 2007.

6 RESTITUTION

7 13. Within 120 days after entry of Judgment, Defendants shall notify, in a clear and

12 Paragraph 11. Having ten

13 any time before receiving

14 prerequisite to determinin

15 under this Paragraph with

16 with the same timeliness,

17 Defendants through its or

8 conspicuous manner, in a rm agreed to by the California Attorney General and included with

9 AT&T Mobility's monthly bill, each of its existing customers of their right to make a claim for a

10 credit to their account for isputed charges billed to, or via, a phone at any time from January 1,

11 2003, to date ofnotificatio . The notice shall include a description of their rights consistent with

red the dispute at or after the time the charges were incurred or at

otice of restitution under this Paragraph shall riot be relevant or a

the validity of the claim. Defendants shall respond to claims made

e same standards and the same customer rights and remedies, and

'detailed in Paragraph II. Those seeking restitution may contact

ary customer service process or through its website, at the

18 consumer's option, provid d however, that Defendants may engage a third-party claim resolution

19 service approved by the A orney General to whom subscribers seeking restitution may be

20 referred by means of (i) a oIl-Free number printed in the Restitution Notice, and (ii) by direct

21 transfer if the customer cal s customer service. Ifthe subscriber's records are no longer available

22 to customer service throug the Defendants' database, Defendants do not violate this Judgment

23 by taking up to an additio I 30 days to resolve the claim. If restitution is granted under this

24 Paragraph, Defendants sh I determine whether the disputed charge had ever been the basis of an

25 adverse report to a credit beau and if so, Defendants shall correct the record. In addition to any

26 other rights they may have to raise such a dispute, Customers notified under this sub-paragraph

27 shall have 90 days from n tification to submit a claim under this Judgment.

28
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1 14. Within 18 days of entry of this Judgment, if anyone whose wireless service was

2 ,billed by Defendants to a alifornia address at the time he or she incurred charges who is no

3 longer a current customer of Defendants, contacts the Defendants to seek restitution, Defendants

4 shall treat that person's cl im to restitution in the same way and under the same standards as

5 apply to Defendants' exis ing subscribers under the preceding paragniph 13, except (i)

6 Defendants may take'up t 90 days within which to resolve the claim without violating this

7 Judgment, so long as Defi ndants acknowledge receiving any written claim within 30 days of

8 receipt, and (ii) any resti tion shall be provided in the fonn of a refund, rather than a credit. If

9 restitution is granted unde this Paragraph, Defendants shall determine whether the disputed

10 charge had ever been the asis of an adverse report to a credit bureau and if so, Defendants shall

11 correct the record.

12 15. shall provide to the Attorney General a periodic report every 90 days

13 beginning December 31, 007, and a final report covering the period up to September 1, 2008,

14 by September 10,2008. e periodic reports shall specify, in respect to thejust completed

15 reporting period, the num er ofpersons who contacted,Defendants and requested restitution; the

16 number of those to whom efendants gave a full refund or credit ofthe disputed charges, and the

17 total refunds or credits; for those to whom Defendants did not give a full refund or credit, the

18 subscriber name, address, lephone number, the amount in dispute, the amount, if any, refunded

19 or credited, and copies of II documents related to Defendants' investigation, including

20 documentation of the inve tigation Defendants carried out and Defendants' reason for not

21 crediting or refunding the II disputed amount. The final report shall provide a cumulative total

22 or list for each category 0 infonnation previously submitted in the periodic reports.

23 OTHER MONETARY PROVISIONS

24 16. On entry 0 this Judgment, Defendant AT&T Mobility LLC shall pay $500,000 to

25 the Office of the Attorney General ofCalifornia ifnot previously paid according to the terms of

26 the Stipulation for entry 0 this Judgment, ofwhich ~250,000 shall be for costs of investigation

27 and attorneys' fees, and $ 50,000 of which shall be deposited by the Attorney General of

28 California in the Unfair C mpetition Law Fund.

9
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1 17. Defendant T&T Mobility LLC shall pay all court costs associated with its

2 appearance in this action, ncluding any fee for the filing of the stipulation for entry ofjudgment.

3 Except as otherwise provi ed herein, each party shall bear its own costs, including attorneys'

4 fees.

5 18. All payme ts required to be made to the Attorney General, and all notices and

6 reports required to be pro ided to the Attorney General, shall be delivered to Deputy Attorney

7 General John G. Donhoff, Jr., at his address of record (or to such other person and address

8 identified in writing by th Attorney General).

9 OTHER PROVISIONS

10 19. This Jud ent resolves the above-captioned action, and is meant to resolve those,

11 and only those, matters se forth in the allegations of the Complaint filed in this action and which

12 occurred prior to entry of is Judgment. .

13 20. shall not state or imply or cause to be stated or implied that the

14 Attorney General or any s te agency or officer has approved, sanctioned, or authorized any

IS practice, act or conduct 0 Defendants.

16 21. NothiJ.lg in is Judgment shall be construed as relieving Defendants of their

17 obligation to comply with all applicable local, state and federal laws, regulations or rules, nor

18 shall any of the provision of this Judgment be deemed to be permission to engage in any acts or

19 practices prohibited by an applicable law, regulation, or rule.

20 22. This Court shall retain jurisdiction over this matter for the purposes ofenabling

21 any party to this Judgmen to apply to the Court at any time, after serving notice on the other

22 parties, for such further 0 ers and directions as might be necessary or appropriate for the

23 construction or carrying 0 t of this Judgment, for modification of the injunctive provisions of

24 this Judgment, and for the People to apply at any time for enforcement ofany provisions of this

25 Judgment and for punis ent for any violation of this Judgment.

26 23. This Jud ent shall take effect immediately upon entry by the clerk, and the clerk

27

28
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JUDGE OF THE SUPERIOR COURT

1 is ordered to enter this Ju gment forthwith.

IT IS SO RDERED.2

3

4 DATED:

5

6

7 SF200660I008

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
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STATE OF FLORIDA
OF ICE OF ATIORNEY GENERAL

IN THE MATIe.R OF:

Cingular Wireless LLC

CAse NO. L03·3-1219
Respondent.

----------+--------""""',
ASSURA CE OF VOLUNTARY COMPLIANCE

Pursuant to the provisi ns of Chapter 501, Part II, Florida Statutes, the OFFICE

OF THE ATTORNEY GENE L ("Attorney General") has, on behalf ofthe State of

Florida and its citizens, open d investigations into the marketing, advertising, and

business practices of certain dvertisers, content providers, and aggregators of third-
. .

party mobile content, includin investigations of these practices in the context of third-

party billing by wireless serVi providers, including Cingular Wireless LLC, now known

as AT&T Mobility LLC ("Resp ndent").

Respondent has fully operated with the Attorney General, and this Assurance

of Voluntary Compliance ("A C") is solely intended to resolve the investigation against

Respondent with respect to espondent's third-party mobile content business (the

"Investigation"). This AVC do s not constitute evidence of a finding of law or fact by any

court or agency that Respon nt has engaged in any act or practice declared unlawful

by any laws, rules or regulati ns of the State of Florida or as might apply in Florida.

Respondent denies any liabili y and enters into this AVC without any admission of

liability and for the purpose 0 the resolution of the Investigation only.

EXHIBIT

J::_



The Office of the Atto ey General, by the signature of his Deputy affixed hereto,

does in this matter accept t~tAVe in termination of its Investigation. pursuant to

Section 501.207(6), Florida jatutes. and by virtue of the authority vested in the Office

of the Attorney General by s Id statute and without any finding ofwrongdoing on the

part of Respondent.

URISDICTION AND VENUE

1. Respondent is a wirel ss voice and data service provider.

2. IT IS AGREED by the arties that the State of Florida has jurisdiction over

Respondent for the purpose f entering into this AVe and for any enforcement actions

arising out of this AVC.

3. IT IS FURTHER AGR ED by the parties that venue for any matter relating to or

arising out of this AVC shall Ii solely in leon County, Florida.

DEFINITIONS

4. As used herein:

A. "Clear and Con picuous" means that a statement is made in a manner

readily noticeable and unde andable to the persons to whom it is directed. To

determine whether a stateme t is clear and conspicuous. factors to consider include:

i) whether it is I cated sufficiently near any other statement that clarifies,

modifies. or explains it

ii) whether it is I cated sufficiently near any other statement that it clarifies.

modifies. or explains;

iii) whether it co tradicts. or renders confusing or ambiguous. any other

statement; and

2



iv) whether it is or appears to be inconsistent with any other statement.

B. "Mobile Conten " refers to content, applications, and goods and services

purchased using a wireless hone or device.

C. "Third-Party M bile Content" means Mobile Content sold by a Third-Party

Provider directly to Respond nt's wireless customers and ch~rged to the bill of one of

Respondent's wireless custo ers or withdrawn from the prepaid account of one of

Respondent's wireless custo

D. "Third-Party P vider' means entities other than Respondent that

advertise, aggregate billing ~ r, offer, and/or sell Third-Party Mobile Content directly to

Respondent's wireless custo ers including Third-Party Mobile Content subscriptions.

E. "Account Holde means a Florida residential subscriber with a post-paid

account for wireless service ith Respondent.

F. "Initiai Represe tation" means all sponsored links, banner ads, pop-ups,

e-mail subject lines, and any nd all other primary impressions created or presented by

a Third-Party Provider relatin to its advertisement of Third-Party Mobile Content.

TERMS OF COMPLIANCE

5. In connection with any Internet-based purchase of Third-Party Mobile Content

subscriptions by an Account. older, Respondent shall include provisions in all of its

contracts with Third-Party Pr viders prohibiting the following:

A. the use of the t rms "free," "complimentary," "no charge," ''without charge,"

or any other term that reason bly leads a customer to believe that he or'she may

receive something of value, e tirely or in .part without a requirement of compensation in

any form, or that tends taco ey the impression to the consuming public that an article
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of merchandise or service is 'free," unless the Initial Representation to the customer

clearly and conspicuously st tes that the "free item may be received by a customer

pursuant to his or her autho . ation of billing for a paid subscription plan, the price of the

plan, and its term. For exam Ie, a free ringtone offer requiring a customer to subscribe

to a monthly subscription pia at a cost of $9.99 per month shall say, "Free ringtone

with paid monthly subscriptio of $9.99/month."

B. the advertisem nt or promotion of any Third-Party Mobile Content that is

available only through certai wireless carriers, unless the advertisement clearly and

conspicuously discloses that he Third-Party Mobile Content is not available through all

carriers.

C. the advertisem nt or promotion of Third-Party Mobile Content that is

available only on certain mak s or models of mobile devices unless the advertisement

clearly and conspicuously dis loses that the Third-Party Mobile Content is not available

on all mobile devices.

D. the inclusion in ny offer of a term or condition necessary to its

acceptance whereby the cust mer agrees to accept advertising or promotional

messages delivered electroni lIy to cell phones via text messaging, email or otherwise,

that are unrelated to the curr nt offer, unless consented to by the customer.

E. the placement pre-checked boxes in an offer intended to be used for

acceptance of a terrn(s) or co dition(s) of the offer.

6. In connection with any Internet-based purchase of Third-Party Mobile Content

subscriptions by an Account older, Respondent shall include provisions in all of its

contracts with Third-Party P viders requiring that Third-Party Providers:
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A. clearly and, con picuously disclose the price and billing period of the

recurring charge of the Third Party Mobile Content immediately adjacent to any cell

phone-n,umber-submit field a d any PIN-code-submit field, e.g., "$9.99 per month."

B. clearly and con picuously disclose on any cell-phone-number-submit web

page and any PIN-code-sub it web page the following material terms and conditions:

1. the' initia and recurring charge for the Third-Party Mobile Content,

2. whether ther charges may apply,

3. that the ustomer's account will be charged automatically with no

further action on the p rt of the customer; the frequency with which the charge

will automatically be ade to the account in the absence of cancellation of the
~

plan; and that the cust mer will continue to receive the charges until the

4. how to c neel the plan,

5. the me anism for charging the customer, e.g., "on your cell phone '

bill or deducted from y ur r>repaid balance on your cell phone account," and

6. that the urchase must be authorized by the Account Holder.

C. provide an Inte et hyperlink to the terms and conditions of the offer on

every cell-phone-number-sub it page and PIN-code-submit page in the Internet order

path.

7. In the event that all or art of the messaging to the customer in connection with

the opt-in confirmation and p rchase process is controlled by Respondent, the following

must be clearly and conspicu usly disclosed as part of any Third-Party Mobile Content

subscription transaction with n Account Holder:
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A. the price and te of the subscription (e.g. $9.99/ month);

B. how to cancel 0 stop the subscription.

8. For all new service act vations, service renewals, or changes to an eXisting

Wireless Service Agreement, Respondent shall utilize a Wireless Service Agreement in

Florida that contains the folio ing disclosure:

"Mobile Content

I understand that wirel ss devices can be used to purchase goods, content, and

services (including su cription plans) like ring tones, graphics, games, and

news alerts from AT& or other companies. I understand that I am responsible

for all authorized char es associated with such purchases from any device

assigned to my accou t, that these charges will appear on my bill (including

charges on behalf of 0 her companies), and that such purchases can be

restricted by using pa ntal controls available from your AT&T salesperson, at

www.wireless.att.com. r by calling AT&T.

9. Respondent shall notl all existing Account Holders by bill insert for Account

Holders who receive paper bills and electronically for Account Holders who receive

electronic bills of the existenc of Mobile Content through the following disclosure:

"Your wireless devices can be used to purchase goods, content, and services

(including subscription lans) like ring tones, graphics, games and news alerts,

from AT&T or other co panies ("Mobile Contenr). You are responsible for all

authorized charges as ociated with such purchases from any device assigned to

your account. Charge for Mobile Content will appear on your bill (including

charges on behalf of ot er companies), and Mobile Content purchases can be
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restricted by use of pa ntal controls or similar features. Parents should consider

using parental control available from AT&T. Please visit our website at

www.wireless.att.com r speak with an AT&T customer representative for further

10. Respondent will provi e Account Holders access via its OirectBiIIlntemet portal

(or as it is otherwise named) 0 information concerning Third-Party Mobile Content

subscription purchases on th ir account as well as their ability to seek refunds. Further,

Respondent shall provide Ac unt Holders monthly wireless service bills that have a

separate section that include charges on behalf of other companies that provide mobile

content to AT&T customers a d in which these charges are clearly, conspicuously, and

separately listed. The separ ely listed charges in this section of the monthly bill shall

include a readily accessible p one number that Account Holders can call to dispute

such charges.

11. With respect to its billi 9 for Third-Party Mobile Content, Respondent shall

continue its practice of resolvi 9 billing disputes, including issuing credits and refunds,

without referring the custome to a Third-Party Provider for such resolution. In addition,

with respect to resolving billin disputes, Respondent must:

A. In those instanc s in which the billing for Third-Party Mobile Content

results in a recurring charge, romptly and automatically cancel or terminate the

customer's enrollment in any curring membership program or pl~n upon request via

customer care or using the Oi ectBiIIlnternet Portal (or as it is otherwise named);
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B. When an Accou t Holder contacts a customer service representative

regarding a disputed Third-P Mobile Content subscription purchase; the customer

must be offered Respondent' Purchase Blocker feature free of charge.

REPORTS

12. For a period of one (1) ear following the execution of this AVC, Respondent

agrees to provide the Office 0 the Attorney General, through the undersigned Assistant

Attorney General, with quarte y reports describing Respondent's resolution of Account

Holder complaints related to t e matters addressed herein. Respondent shall provide

such reports in an agreed fo

13. For a period of two (2) ears following execution of this AVC, Respondent shall,

upon written request by the A orney General or his designee to Respondent's legal

counselor its registered agen for service of process, and an opportunity to object,

reasonably and promptly coo erate with the Office of the Attorney General in its

investigation of any other Thi -Party Provider that the Attorney General may desire to

investigate. Such cooperatio shall include, but is not limited to, promptly providing the

Attorney General with all non- rivileged documents requested related to, such

investigation within thirty (30) alendar days of a request for such material, or as

otherwise agreed.

MONETARY TERMS

stamer Credits and Refunds

14. Respondent shall issu credits and refunds to Account Holders for past

unauthorized charges for Thi -Party Mobile Content subscription purchases ("Refund

Program"). Respondent shall provide clear and conspicuous notice of the Refund
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Program ("Refund Program otice") by bill insert to all Account Holders who receive

paper bills, electronically for ccount Holders who receive electronic bills, and by

electronic mail to former Ace unt Holders for whom Respondent retains an email

address and for whom Resp ndent has permission to send emails. The text of the

"Refund Program Notice" sh II be as follows:

"This is an important n tice regarding the ability of certain AT&T/Cingular

customers in Florida t obtain credits or refunds for unauthorized purchases of

third-party mobile cont nt subscription~, such as subscriptions for ring tones,

graphics, and games. AT&T. which was formerly known as Cingular, has

entered into an agree ent with the Florida Attorney General following an

investigation into mark ting and advertising practices of certain third-party mobile

content providers. As art of the agreement, AT&T is offering to proVide account

holders with credits or funds for unauthorized mobile content subscription

purchases. If AT&T/C ngular has billed your account for the purchase of a third

party mobile content s bscriptiQn that you did not authorize. you may receive a

credit or refund of all a ounts paid. Customers may seek refunds even if they

are no longer AT&T or Cingular customers. Please see [Include contact

information including l ternet address and/or toll-free telephone number] for

more information on th details of the Refund Program and how to make a

claim." See attached xhibit "6."

The Refund Program Notice hall be made in conjunction with the notice provided in

Paragraph 9 of this AVC. Re pondent and the Attorney General agree that the Refund

Program shall remain open f r six months following the issuance of the Refund Program
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Notice. Respondent agrees hat for each current and former Account Holder making a

claim, Respondent will credit or refund the full amount of the Third-Party Mobile Content

subscription amounts paid b the Account Holder, and there shall be no limitation on the

total amount credited or refu ded to all Account Holders under the Refund Program.

Notwithstanding the foregoin ,Respondent is not required to issue credits or refunds in

cases of demonstrable custo er abuse or fraud. During the six-month period,

Respondent will provide mon hly reports.to the Attorney General showing the amount of

credits and refunds issued a d detail as to claims denied in connection with the Refund

Program.

Settlement Funds

15. Respondent shall pay to the Attorney General the sum of $2,500,000 (two million, five

hundred thousand dollars) for a arney's fees and costs of this investigation and costs of

investigations into related matte I made payable to the Legal. Affairs Revolving Trust Fund and

sent to Will Haselden, Assistant Attorney General, Office of the Attorney General, Department of

Legal Affairs, PL-01, The Capit I, Tallahassee, Florida 32399-1050, pursuant to Section

501.2101, Florida Statutes. In a dition, Respondent shall contribute the sum of $500,000 to be

used by the Attorney General fo consumer education and public awareness regarding safety on

the internet, made payable to th State of Florida and sent to Will Haselden, Assistant Attorney·

General. Office of the Attorney eneral, Department of Legal Affairs, PL-01, The Capitol,

Tallahassee, Florida 32399-105 ,pursuantto Section 501.207(6), Florida Statutes

NOTICE OF EFAULT AND OPPORTUNITY TO CURE

16. In consideration for th fulfillment of the terms of c.ompliance and monetary

obligations set forth above, n penalties shall be imposed against Respondent pursuant
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to the Attorney ~eneral's in estigation. If the Attorney General believes that a material

breach of the AVC has occurred, the Attorney General shall give written notice to

Respondent within twenty ( 0) days of the alleged material breach. The notice shall

describe in detail the claime material breach. Following notice, -Respondent shall have

a reasonable opportunity to ure during which time no enforcement action shall be

taken. Specifically, Respon ent shall have thirty (30) days from the receipt of the notice

within which to provide a go d faith written response to the Attorney General's

deteonination. The respons shall include, at a minimum, either:

A. _. A statement e plaining why Respondent believes it is in full compliance

with the AVC; or

B. An explanation of how the alleged material breach occurred; and

1. A state ent. that the alleged breach has been cured and how; or
.

2. A state ent that the alleged breach cannot be reasonably cured

within thirty (30) days rom receipt of the notice, but (1) Respondent has begun to

take corrective action 0 cure the alleged breach; (2) Respondent is pursuing

such corrective action with reasonable and due diligence; and (3) Respondent

has provided the Atto ey General with a detailed and reasonable timetable for

cUring the alleged bre ch.

APPLICATI N ACCEPTANCE AND OTHER TERMS

17. Respondent shall be Ii sponsible for making. the substantive teons and conditions

of this Assurance known to espondent's officers, directors, employees, agents,

representatives, independen contractors, successors, and assigns.
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18. The terms ofthis AV and the relief covered herein are limited to theState of

Florida and Respondent's FI rida subscribers.

19. Except as otherwise p ovided herein, Respondent will implement the terms of

this AVe within ninety (90) d ys following the effective date of the AVe. Respondent

may, supported by the produ tion of competent, substantial evidence of technological
#

advances in the online adve ising of third-party content, or changes to the law, request

modification or amendment this AVe to comport with those technological changes or

changes to the law. The Att mey General will consider such a request in good faith and

will provide a response to Re pondent's request within a reasonable time.

20. Upon receipt of the ex cuted AVe, Will Haselden will sign the AVe and then

forward it to the. Deputy Attor ey General. The Deputy Attorney General has final

authority to approve or disap rove of the entry of the AVe. This Ave shall become

effective upon its acceptance by the Deputy Attorney General, who may refuse to

accept it at his discretion. U on execution by the Deputy Attorney General, Respondent

will, within ten business days provide the Settlement Funds to Will Haselden in

.accordance with Paragraph 15 of this AVe.

21. The Attorney General n behalf of the State of Florida and its citizens, hereby

releases, acquits, and foreve discharges Respondent from any and all actions, causes

of action, obligations, Iiabilitie ,claims or demand for damages, civil penalties, claims

for relief, or demand whatsoe er in law or in equity, civil or administrative, which were

asserted or maintained, coul have been asserted or maintained, or which could in the

future be asserted or maintai ed against Respondent in any civil, enforcement action or

administrative action, or proc eding, based upon, arising out of, related to, or connected
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with, directly or indirectly, the Investigation and any matters related thereto. It is agreed

that the Attorney General will not reopen the Investigation except to the extent it

investigates an alleged braa h of this AVC. This AVC resolves the pending litigation

related to the Investigation, tate of Florida, Department ofLegal affairs v. Cingular

Wireless LLC, 06~CA-2810 ( eon Co. Circuit Ct.), on appeal as Cingular Wireless LLC

vs. State, Dept. of Legal Affa s, 1007-776 (Fla. 1st DCA). Upon execution ofthis AVC,'

the Attorney General shall di miss its Circuit Court action with prejudice, and the

Respondent shall dismiss its ppeal.

22. This AVC is not and s all not in any event be construed, deemed to be, and/or

used as: (a) an admission or vidence of the validity of any claim that the Attorney

General has or could assert gainst Respondent, or an admission of any alleged

wrongdoing or liability by Res ondent; and/or (b) an admission or evidence of any fault,

fact, act, or omission by Resp ndent in any civil, criminal, or aciministrative proceeding

in any court, administrative a ency or other tribunal, other than such proceedings as

may be necessary by the Att ey General to consummate or enforce this AVC.

Moreover, by entering into thi AVC and agreeing to the tenns and conditions provided

herein, Respondent does not ntend to waive and does not waive any defenses it may

have in any other action or p ceeding that has been or may be brought against it by

any person, entity, and/or ag ncy arising from advertising or promoting content.

23. This AVC, any action t ken to reach, effectuate, or further this AVC, and the

terms set forth herein, shall n t be construed or used as an admission by or against

Respondent of any fault, wro gdoing, or liability whatsoever, or as a waiver or limitation

of any defenses otherwise av ilable to Respondent. Entering into or carrying out this
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Ave, or any negotiations or roceedings related thereto, shall not in any event be

construed as, or deemed to e evidence of, any admission or concession by either

party, or to be a waiver of an applicable defense. However, nothing in this AVe,

including this paragraph, sha I be construed to limit or to restrict Respondent's right to

use this AVe, or payments m de hereunder, to assert and maintain the defenses of res

judicata, collateral estoppel, ayment, compromise and settlement, accord and

satisfaction, or any other leg I or equitable defenses in any pending or future legal or

administrative action or proc eding.

24. No waiver, modificatio or amendment to the terms of this AVe shall be valid or

binding unless made in writin ,signed by the parties and then only to the extent set

forth in such written waiver, odification, or amendment.

25. No waiver of any term, proVision, or condition of this AVe. whether by conduct or

otherwise, in anyone or rna instances, shall be deemed to be, or shall constitute, a

waiver of any other provision ereof, whether or not similar, nor shall such waiver

constitute a continuing waive and no waiver shall be binding unless executed in writing

by the party making the waiv r.

26. This AVe constitutes e entire agreement and understanding between the

parties relating to the subject atter contained herein, and this AVe may not be altered.

amended, or modified in any espect or particular whatsoever except by a writing duly

executed by each of the parti s hereto.
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IN WITNESS WHEREOF AT&T Mobility llC has caused this Agreement to be

executed byqu U 'A:~ CfD./GfPltt &/¥IEt' ,a duly

authorized representative of AT&T Mobility llC flkJa CingularWireless lLC as a true

act and deed, in County, Texas, thisZ9f'<day of

~ 2008.

BY MY SIGNATURE I her by affirm that I am acting in my capacity. with AT&T Mobility

LLC and that by my signature I am binding

sai

STATE OF +
COUNTY OF --+

BEFORE ME, an 0 cer duly authorized to take acknowledgments in the State

of-leAS I personally appe ~ed ~",,1 'ffllS~klr I as ~tr\."" ¥HfClrIWY of

AT..., lf1cb,tt/y LLC. ,and cknowledgedbefore me that he executed the foregoing

instrument for the purposes therein stated, onthi~ ~-r'" day of G.br "8f',t I 2008.•

-;)0.0\ e Car-lQ S .'

NOTARY PUBLIC

Personally known' V' ' or
Produced Identification _(check one)
Type of Identification Produced:

JAHIE CARLOS
.Notary Public. S..ofT~

My C«nmisIIoh Ellp/m
.Febniary 07. 2009
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A~is 'JS'day
of (1 12008.

~t4. PJuL·
WILLIAM M. HASELDEN
Assistant Attorney General
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Important notice regarding mobile content The new @ at&t
Exhibit A

Your wireless devices can be used to purchase goods, content, and services (including
subscription plans) like ring tones, graphics, games and news alerts, from AT&T or other
companies ("Mobile Content"). You are responsible for all authorized charges associated
with such purchases from any device assigned to your account. Charges for Mobile Con
tent will appear on your bill (including charges on behalf of other companies), and Mobile
Content purchases can be restricted by use of parental controls or similar
features. Parents should consider using parental controls available from AT&T.
Please visit our website at www.wireless.att.com or speak with an AT&T customer
representative for further information. .



~
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Important information for Florida customers who have ' .. , ."". .
paid for unallthorized mobile content subscriptions The new "".:",:. at&t

This is an important notice regarding the ability of certain AT&T/Cingular customers in Florida
to obtain credits or refunds for unauthorized purchases of third-party mobile content subscrip
tions, such as subscriptions for ring tones, graphics, and games. AT&T, which was formerly
known as Cingular, has entered into an agreement with the Florida Attorney General following
an investigation into marketing and advertising practices of certain third-party mobile content
providers. As part of the agreement, AT&T is offering to provide account holders with credits
or refunds for unauthorized mobile content subscription purchases. If AT&T/Cingular has
billed your account for the purchase of a third-party mobile content subscription that you did
not authorize, you may receive a credit or refund of all amounts paid. Customers may seek
refunds even if they are no longer AT&T or Cingular custor'ne~s. Please see [Include contact
information including Internet address and/or toll-free telephone number]
for more information on the details of the Refund Program
and how to make a claim.

ExhibitB


